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For many yeats Cooley’s Constitutional Limitations has occupied 
an unique position with the Bench and Bar. 

In this eighth edition the text of Judge Cooley has been retained, 
with additions by the present editor enclosed in brackets, for dis- 
tinction. About 8,000 cases have been added, and the new Consti- 
tutional amendments have been thoroughly treated. 

COOLEY’S CONSTITUTIONAL LIMITATIONS supplies 
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JURISDICTION. AT THE MARITIME FRONTIER 


I 


HE maritime frontier presents some unique jurisdictional 
difficulties. The line cannot be visibly marked. Instead 

of a boundary setting off the territorial authority of one state from 
that of another, there is only an imaginary limit separating the 
so-called territorial seas from the seas which are free. If juris- 
diction on the one side is primarily territorial in nature,’ on the 
other side it would seem to be primarily personal or national.” 
The actual exercise of jurisdiction is always peculiarly transitory. 
There are additional complications, moreover, arising from the 
circumstance that neither the nature nor the extent of the terri- 
torial zone in the marginal seas has ever been exactly settled by 
international usage or agreement.* While it has been assumed, 
ever since mediaeval pretensions to sovereignty on the high seas 


1 “Tt now is settled in the United States and recognized elsewhere that the ter- 
ritory subject to its jurisdiction includes the land areas under its dominion and 
control, the ports, harbors, bays and other enclosed arms of the sea along its coast 
and a marginal belt of the sea extending from the coast line outward a marine 
league, or three geographic miles.” (Cunard Steamship Co., Ltd. v. Mellon, 262 
U. S. 100, 122 (1923). See Conboy, The Territorial Sea (1923) 8 Proc. Can. Bar 
Assn. 276. 

2 “ The jurisdiction which it is intended to describe arises out of the nationality 
of the ship, as established by her domicile, registry and use of the flag, and partakes 
more of the characteristics of personal than of territorial sovereignty.” Cunard 
Steamship Co., Ltd. v. Mellon, supra note 1, at 123. 

8 See CrocKER, THE EXTENT OF THE MARGINAL SEA (1919) 3-481; 1 FAUCHILLE, 
pE Droir INTERNATIONAL Pusiic (1922) pt. II, 126-204; Furton, THE 
SOVEREIGNTY OF THE SEA (1911) 681-92, passim; 1 Hype, INTERNATIONLAL Law 
(1922) 251-58; 1 OPPENHEIM, INTERNATIONAL Law (3d ed. 1920) 332-41. 
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were given up, that a remnant or residuum of authority in mar- 
ginal waters must appertain to the littoral state,* there has been 
no agreement with respect to the nature or extent of this author- 
ity. And these questions have absorbed so much of interest that 
the jurisdictional problem has received relatively less attention 
than it deserves. 

It is proposed in the following pages to give some attention to 
the jurisdictional problem, particularly as it is involved in such 
cases as may be appropriately presented to the courts. The sub- 
ject will be considered chiefly in the light of American experience 
and with especial reference to doctrines formulated by the Su- 
preme Court of the United States at the beginning of the nine- 
teenth century and since countenanced rather generously in Amer- 
ican judicial opinion. 

For present purposes it will be assumed that the authority of 
the littoral state in the marginal seas is territorial in nature. Sub- 
ject to certain rights of innocent use on the part of vessels of 
other states, it will be regarded as substantially like the authority 
which the state exercises over its land and inland waters. This 
appears to be the conception of the maritime belt which is ap- 
proved by a majority of the writers;° it has been sanctioned by the 
Supreme Court of the United States;° and it has been adopted in 
the draft convention recently submitted by the Committee of Ex- 
perts on the Progressive Codification of International Law ap- 
pointed by the Council of the League of Nations.” It will be 
assumed also, for present purposes, that the territorial maritime 


4 “The jurisdiction claimed over territorial waters, including gulfs, bays, &c., 
is a remnant of these Middle Ages claims to sovereignty.” Cleminson, Laws of 
Maritime Jurisdiction in Time of Peace, 1925 British YEAR Book oF INTERNA- 
TIONAL LAw, 144, 146. 

5 See 1 FAUCHILLE, op. cit. supra note 3, at 127. 

6 Cunard Steamship Co., Ltd. v. Mellon, supra note-t. 

7 “ Article 1. The State possesses sovereign rights over the zone which washes 
its coast, in so far as, under general international law, the rights of common user of 
the international community or the special rights of any State do not interfere 
with such sovereign rights. 

“Such sovereign rights shall include rights over the air above the said sea and 
the soil and subsoil beneath it.” 1926 PUBLICATIONS OF THE LEAGUE OF NATIONS, 
V. Legal Questions, V. 10, p. 47 (Questionnaire No. 2, Territorial Waters). In its 
present form the draft convention is tentative and intended only to provide a basis 
for further investigation and discussion. See Wickersham, Codification of Inter- 
national Law at Geneva (1926) 11 Corn. L. Q. 439, 440. 
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belt extends to a line drawn parallel to the coast and three marine 
miles from low-water mark. Able writers have urged the insuffi- 
ciency of a three-mile belt and important maritime countries have 
contended for a wider zone. But the limit of three marine miles 
has been supported more or less consistently by the United States, 
Great Britain, and a few other maritime countries,* has been taken 
as the point of departure in several of the recent treaties for the 
prevention of the smuggling of intoxicating liquors into the United 
States, and has likewise been adopted in the draft convention 
submitted by the Committee of Experts.” 

It must be evident that a boundary thus drawn between the 
territorial and the common seas is unlike a land boundary in sev- 
eral important respects. Perhaps the most striking dissimilari- 
ties are due to differences in the nature of the areas delimited. 
On the one side authority is territorial, affecting generally every- 
thing and everyone within its limits; there is an immediate terri- 
torial interest in preventing law violations; there is a nearby 
territorial base from which to operate; and it is possible to make 
the enforcement of law relatively efficient. On the other side 
authority would seem to be primarily personal in nature, operat- 


8 On the historical development of the three-mile limit, see 1 FAUCHILLE, op. cit. 
supra note 3, at 173-204; Fraser, The Extent and Delimitation of Territorial 
Waters (1926) 11 Corn. L. Q. 455, 457-63; FULTON, op. cit. supra note 3, at 1- 
22, 537-603, 650-92; Paulus, La Mer Territoriale (1924) 5 Revue bE Droit 
INTERNATIONAL, 3¢me série, 397, 398-412; Witson, Les EAux ADJACENTES (1925) 
I-19, 42-47. On United States policy, see 1 Hype, op. cit. supra note 3, at 253; 
t Moore, Dicest oF INTERNATIONAL Law (1906) 702-35. “ As elsewhere stated, 
this general use of the one marine league is in large measure owing to the 
example, or the pressure, of Great Britain and the United States of America, and 
perhaps chiefly, if indirectly, to the influence of the latter.” FutLton, op. cit. supra 
note 3, at 650. 

® Conventions with Great Britain (43 Strat. 1761 (1924) ), Germany (ibid. 
1815 (1924) ), Panama (ibid. 1875 (1924) ), and The Netherlands (U. S. Treaty 
Sertes, No. 712 (1925) ). See (1926) 20 Am. Jour. Int. Law, 340. 

10 “ Article 2. The zone of the coastal sea shall extend for three marine miles 
(60 to the degree of latitude) from low-water mark along the whole of the coast. 
Beyond the zone of sovereignty, States may exercise administrative rights on the 
ground either of custom or of vital necessity. There are included the rights of 
jurisdiction necessary for their protection. Outside the zone of sovereignty no 
right of exclusive economic enjoyment may be exercised. 

“ Exclusive rights to fisheries continue to be governed by existing practice and 
conventions.” PUBLICATIONS OF THE LEAGUE OF NATIONS, op. cit. supra note 7, 


at 47, 
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ing by virtue of something analogous to allegiance rather than by 
territorial fiction; the immediate territorial interest in preventing 
law violation is lacking; the seat of authority is frequently remote 
from the scene of action; and the enforcement of law observance 
may be relatively difficult. 

Jurisdictional principles which are adequate enough at a land 
frontier dividing two efficiently governed territories may well re- 
quire adaptation if they are to be effective in the marginal seas. 
It is significant that the need for indigenous doctrine was foreseen 
by the Supreme Court of the United States in some of its very 
early decisions and that it has been the subject of comment, as 
often as there has been appropriate occasion, in later American 


cases. 
II 


In the American cases all roads lead to Church v. Hubbart, de- 
cided by the Supreme Court in 1804." The vessel involved in 
that case flew the flag of the United States, the seizure was made 
by Portuguese authorities four or five leagues off the Brazilian 
coast, and the alleged offense was an attempt to engage in pro- 
hibited colonial trade. The case began in the federal courts as 
an action upon two policies of insurance on the vessel’s cargo, in 
each of which the insurer had stipulated against liability in the 
event of seizure for illicit trade by the Portuguese. It appeared 
that the ship had cleared from New York for the Cape of Good 
Hope but had gone directly to the Brazilian coasts, that it had 
hovered off the Brazilian coasts under pretext of desiring to pro- 
cure wood and water, that the supercargo and two seamen had 
gone ashore ostensibly to procure a pilot, that they were arrested 
on shore, and that the vessel was seized by the Portuguese authori- 
ties some four or five leagues from land and was subsequently 
condemned. The argument on behalf of the insured included the 
contention, among others, that the seizure was illegal and hence 
that the loss was not within the exception.’* For the underwriter 
it was replied that the seizure was lawful, that the loss was within 
the exception, and that the insurer was not answerable for the 
loss.1* The circuit court instructed the jury to find in favor of the 
insurer and the insured appealed to the Supreme Court. 


13 Jbid. 219, 226. 


12 [bid. 199. 


11 Cranch, 187 (U.S. 1804). 
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In an opinion delivered by Chief Justice Marshall, the Supreme 
Court held that the seizure, if proved as alleged, constituted a loss 
within the exception of the policies for which the insurer was not 
liable,** but that the decision in favor of the insurer below must 
be reversed and a new trial ordered because copies of the Portu- 
guese edicts and judgment had been permitted to go to the jury 
without proper authentication. Commenting upon the argument 
that the seizure was illegal because made outside the limits of 
Portuguese territorial waters, Chief Justice Marshall said: 


“That the law of nations prohibits the exercise of any act of author- 
ity over a vessel in the situation of the Aurora, and that this seizure is, 
on that account, a mere marine trespass, not within the exception, can- 
not be admitted. To reason from the extent of protection a nation will 
afford to foreigners to the extent of the means it may use for its own 
security does not seem to be perfectly correct. It is opposed by prin- 
ciples which are universally acknowledged. The authority of a nation 
within its own territory is absolute and exclusive. The seizure of a 
vessel within the range of its cannon by a foreign force is an invasion 
of that territory, and is a hostile act which it is its duty to repel. But 
its power to secure itself from injury, may certainly be exercised beyond 
the limits of its territory. Upon this principle the right of a belligerent 
to search a neutral vessel on the high seas for contraband of war, is uni- 
versally admitted, because the belligerent has a right to prevent the 
injury done to himself by the assistance intended for his enemy: so too 
a nation has a right to prohibit any commerce with its colonies. Any 
attempt to violate the laws made to protect this right, is an injury to 
itself which it may prevent, and it has a right to use the means neces- 
sary for its prevention. These means do not appear to be limited within 
any certain marked boundaries, which remain the same at all times and 
in all situations. If they are such as unnecessarily to vex and harass 
foreign lawful commerce, foreign nations will resist their exercise. If 
they are such as are reasonable and necessary to secure their laws from 
violation, they will be submitted to.” + 


It has been observed that Chief Justice Marshall’s comment 
was dictum and that the Court refrained from pronouncing judi- 


14 “Tf the proof is sufficient to shew that the loss of the vessel and cargo was 
occasioned by attempting an illicit trade with the Portuguese; that an offence was 
actually committed against the laws of that nation, and that they were condemned 
by the government on that account, the case comes fairly within the exception of 
the policies, and the risk was one not intended to be insured against.” Ibid. 232. 

15 [bid. 234. 
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cially upon the legality of the seizure, merely holding that the 
facts alleged were sufficient to constitute a case of illicit trade 
within the exceptions in the policies.** Speaking strictly, this is 
correct; but it may be possible in the analysis of such a decision 
to speak too strictly. The case was argued upon broad general 
principles and Chief Justice Marshall at least intended that the 
decision should rest upon such principles.” That he thought the 
seizure by the Portuguese authorities entirely proper and lawful 
cannot be doubted. And it seems sufficiently clear that his 
opinion on this point was shared by other members of the 
Court. 

A group of cases, appealed soon after Church v. Hubbart was 
decided, indicate that the Supreme Court inclined favorably to 
an even more liberal application of the doctrine of extraterritorial 
jurisdiction to insure territorial security. The first of the group, 
Rose v. Himely,* was another case of a vessel under the United 
States flag; the seizure was made by a French privateer about ten 
leagues from the coast of Santo Domingo; and the alleged offense 
was engaging in prohibited trade with the Dominican rebels. It 
appeared that the ship had procured its cargo from the rebels and 
had started with it for the United States when seized. There 
was no suggestion of a case of continuous pursuit. Ship and cargo 
were taken by the captor into the Spanish port of Baracoa and 
were there sold, before condemnation, under authority from a 
person claiming to be the agent in Cuba of the French govern- 
ment of Santo Domingo. The purchaser shipped a part of the 
cargo into the United States, where it was libelled on behalf of: 
the original owners in May, 1804. In July, 1804, a French tri- 
bunal in Santo Domingo decreed condemnation. There were 
thus two questions, at least, to be considered in determining the 
effect which should be attributed to the foreign court’s decree. 
Did the French tribunal have jurisdiction to condemn an Ameri- 
can cargo which was never taken into a French port after seizure? 
Did it have jurisdiction to condemn an American cargo seized on 


16 See WHEATON, ELEMENTS OF INTERNATIONAL Law (Dana’s ed. 1866) § 179, 
n. 108; Prccotr, pt. II (1907) 49; Wootsey, Unirep States For- 
EIGN RELATIONS (1912) 1289, 1296. 

17 See the comment of Cockburn, C. J., in The Queen v. Keyn, 2 Ex. D. 63, 
214 (1876); Piccort, loc. cit. supra note 16. 
18 4 Cranch, 241 (U.S. 1808). 
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the high seas beyond French territorial waters for an offense pre- 
viously committed? The United States district court decided that 
the French tribunal was without jurisdiction and ordered the 
cargo restored to the original owners. The circuit court reversed 
the district court. From the circuit court the case was appealed 
to the Supreme Court where it was argued at length, together with 
five other causes involving similar issues. 

The Supreme Court held that the French tribunal was without 
jurisdiction and that the cargo should be restored, Chief Justice 
Marshall because the seizure was made on the high seas and the 
res was never taken into French waters,”® Justices Chase, Cushing, 
and Livingston because the res was never taken into French 
waters. Mr. Justice Johnson dissented * on the ground that the 
Court was incompetent to question the validity of a seizure made 
by French authority, whether made upon the high seas or else- 
where, and that the capture and continued possession of ship and 
cargo were enough to give the French tribunal jurisdiction to de- 
cree a forfeiture.** In the dissenting opinion, Mr. Justice John- 
son said: 


“The seizure of a ship upon the high seas, after she has committed 
an act of forfeiture within a territory, is not inconsistent with the sov- 
ereign rights of the nation to which she belongs, because it is the law of 
reason, and the general understanding of nations, that the offending in- 
dividual forfeits his claim to protection, and every nation is the legal 
avenger of its own wrongs. Within their jurisdictional limits the rights 
of sovereignty are exclusive; upon the ocean they are concurrent. What- 
ever the great principle of self defence in its reasonable and necessary 
exercise will sanction in an individual in a state of nature, nations may 
lawfully perform upon the ocean. This principle, as well as most others, 
may be carried to an unreasonable extent; it may be made the pretence 


19 Apparently Mr. Justice Washington concurred with Chief Justice Marshall. 

20 Mr. Justice Todd stated in a later case that he concurred with Mr. Justice 
Johnson. Hudson v. Guestier, 6 Cranch, 281, 285 n. (U. S. 1810). 

21 “The propriety of such an act may correctly become the subject of execu- 
tive or diplomatic discussion; but the equality of nations forbids that the conduct 
of one sovereign, or the correctness of the principles upon which he acts, should be 
submitted to the jurisdiction of the courts of another. From these considerations 
I infer, that the capture and continued possession of The Sarah and her cargo, con- 
firmed by the approbatory sentence of a court of the capturing power, vested a 
title in the claimant, which this court cannot, consistently with the law of nations, 
interpose its authority to defeat.” Johnson, J., dissenting, 4 Cranch, 241, 283 (U.S. 
1808). 
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instead of the real ground of aggression, and then it will become a just 
cause of war. I contend only for its reasonable exercise.” ?* 


The opinion expressed in Mr. Justice Johnson’s remarks, quoted 
above, was not an indispensable step in the process of reasoning 
by which the dissenting Justice arrived at his conclusion, but it is 
peculiarly noteworthy because it was a considered statement from 
the minority of the Court whose views were to enjoy an almost 
immediate triumph. The proposition that the French tribunal 
did not have jurisdiction because the captor did not bring the res 
into French waters was almost immediately qualified, if not re- 
pudiated, in Hudson v. Guestier,” Justices Chase and Livingston 
dissenting. And two years later, on another appeal in Hudson v. 
Guestier,** it was held that effect should be given to the French 
decree even though it might appear that the seizure were made, 
as in Rose v. Himely, outside the limits of French territorial 
waters. Delivering the opinion of the Court, Mr. Justice Living- 
ston said: 


“ Considering it, then, as settled that the French tribunal had juris- 
diction of property seized under a municipal regulation, within the ter- 
ritorial jurisdiction of the government of St. Domingo, it only remains 
for me to say whether it will make any difference if, as now appears 
to have been the case, the vessel were taken on the high seas, or more 
than two leagues from the coast. If the res can be proceeded against 
when not in the possession or under the control of the court, I am not 
able to perceive how it can be material whether the capture were made 
within or beyond the jurisdictional limits of France; or in the exercise 
of a belligerent or municipal right. By a seizure on the high seas, she 
interfered with the jurisdiction of no other nation, the authority of each 
being there concurrent.” 


Speaking strictly, it must be said that the two cases reported 
under the title of Hudson v. Guestier decided nothing beyond the 
rather narrow proposition that, a seizure having been made upon 
the high seas by French authority and the res having continued in 
French possession, although taken into a Spanish port, the appro- 
priate French tribunal had jurisdiction to decree a condemnation 
which should be decisive of ownership in the courts of the United 


22 Ibid. 287. 4 6 Cranch, 281 (U.S. 1810). 
23 4 Cranch, 293 (U. S. 1808). 25 [bid. 284. “ 
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States.** Here again, however, speaking too strictly may deprive 
the cases of something of their real significance. They came up 
at a time when the Supreme Court was consciously marking out 
the law in broad general principles. They were~argued on the 
broadest grounds. And judicial convictions were expressed in no 
uncertain language. 

To summarize, then, in Church v. Hubbart, Chief Justice Mar- 
shall had declared that a nation’s power to secure itself from in- 
jury might certainly be exercised in the marginal seas beyond the 
limits of territorial waters. The Court faltered in Rose v. Himely, 
but in Hudson v. Guestier it was strongly intimated that this 
power might be exercised, not only to prevent an injury impend- 
ing or in process of consummation, but also to punish for an in- 
jury which had been consummated. It was indicated that the 
extraterritorial seizure of a foreign ship for a previous violation 
of the local law might be justified on the same principle as an 
extraterritorial seizure to prevent an impending violation. It was 
suggested that jurisdiction on the high seas might be regarded as 
concurrent, but this was probably for no other purpose than to 
lend support to a more thoroughgoing application of the doctrine 
of extraterritorial jurisdiction to insure territorial security. 


: 


III 


The doctrine thus formulated by Chief Justice Marshall in 
Church v. Hubbart and approved in contemporary cases assumed 
that there was a zone in the marginal seas within which jurisdic- 
tion was territorial in nature and without which it was extraterri- 
torial and based upon the necessity of insuring territorial security. 
It was assumed that the limits of this extraterritorial jurisdiction 
could not be precisely defined but that its exercise must be re- 
stricted in practice to what a reasonable conception of necessity 
might require. While the doctrine has been approved consist- 
ently in later cases in the American courts,”’ it is necessary to 


26 See The Homestead, 7 F. (2d) 413, 415 (S. D. N. Y. 1925); WHEATON, op. 
cit. supra note 16, § 179, n. 108. 

27 See Francis v. Ocean Ins. Co., 6 Cow. 404, 425 (N. Y. 1826); Cucullu v. 
Louisiana Ins. Co., 5 Mart. N. S. 464, 480-82 (La. 1827) ; The Kodiak, 53 Fed. 126, 
128 (D. Alaska, 1892); The Coquitlam, 57 Fed. 706, 710 (D. Alaska, 1803); The 
Alexander, 60 Fed. 914, 918 (D. Alaska, 1894); United States v. Bengochea, 279 
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say that it has been approved, rather than applied, because of 
the peculiar opportunities which courts ordinarily find for dis- 
posing of the issues raised in cases of this kind upon narrower 
grounds. Rarely has it been necessary to invoke the doctrine as 
the essential justification for a decision. Usually there has been 
an easier way of disposing of the jurisdictional issue. 

In the first place, authority to make the extraterritorial arrest 
or seizure may be given in unequivocal terms by a controlling 
statute. There is then no occasion for an inquiry into the validity 
of the arrest or seizure. The court’s only obligation is to ap- 
ply the statute. Illustrations may be found in the forfeitures 
decreed of foreign ships for violations of those provisions of 
the United States revenue laws which are expressly made oper- 
ative anywhere within a statutory twelve-mile limit in the mar- 
ginal seas.”* 

In the second place, even in the absence of controlling statute, 
if the court actually has the accused before it in a criminal pro- 
ceeding, or if the ship has been arrested by the marshal after be- 
ing brought into port in a forfeiture proceeding, the jurisdictional 
issue may be resolved against the accused or the claimant of the 
ship, as the case may be, in sole reliance upon the actual pres- 
ence of the accused *° or the arrest locally of the ship.*° Perhaps 
this is debatable in principle. Perhaps it should be insisted that 
jurisdiction is power over the person or the thing rightfully ac- 


Fed. 537, 539 (C. C. A. 5th, 1922); The Grace and Ruby, 283 Fed. 475, 477 (D. 
Mass. 1922) ; The Henry L. Marshall, 286 Fed. 260, 266 (S. D. N. Y. 1922); United 
States v. Ford, 3 F. (2d) 643, 644 (S. D. Cal. N. D. 1925); The Island Home, 6 F. 
(2d) 467 n. (S. D. Tex.) ; The Panama, 6 F. (2d) 326 (S. D. Tex. 1925). See also 
The Queen v. Keyn, supra note 17; The Ship “ North” v. The King, 37 Can. Sup. 
Ct. 385, 402 (1906). 

28 Infra, pp. 13-14. See United States v. Bengochea, supra note 27; The Grace 
and Ruby, supra note 27; The Henry L. Marshall, supra noly 27; The Muriel E. 
Winters, 6 F. (2d) 466 (S. D. Tex. 1925). See also The James G. Swan, 50 Fed. 
108 (D. Wash. N. D. 1892). 

29 Ford v. United States, 10 F. (2d) 339 (C. C. A. oth, 1926). See Ex parte 
Scott, 9 B. & C. 446 (K. B. 1829); United States v. Rauscher, 119 U. S. 407, 435 
(1886) ; Ker v. Illinois, 119 U. S. 436, 444 (1886); In re Ezeta, 62 Fed. 964 (N. D. 
Cal. 1894) ; In re Johnson, 167 U. S. 120 (1897); (1923) 36 Harv. L. REv. 609. 

80 See The Richmond, 9 Cranch, 102 (U. S. 1815) ; The Merino, 9 Wheat. 391 
(U. S. 1824); The Ship “ North ” v. The King, supra note 27; The Tenyu Maru, 
4 Alaska, 129 (1910) ; The Grace and Ruby, supra note 27. Cf. The Hungaria, 41 
Fed. 109 (D. S. C. 1889). See also 2 Op. Atry Gen. 1832, at 496; (1923) 36 
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quired.** Whether in these cases power has been rightfully 
acquired by the executive in the first instance, is, however, usu- 
ally thought to present a question beyond judicial competence.** 
And there are some indications, both in criminal and forfeiture 
proceedings, that the courts regard the public interest as out- 
weighing mere private objection to irregularities in the arrest or 
seizure. So it is ordinarily possible to sustain jurisdiction without 
passing upon the validity of the extraterritorial arrest or seizure. 
Indeed, decisions which appear to pass upon the validity of the 
arrest or seizure are generally found, upon closer scrutiny, to rest 
upon the narrower ground. 

In the third place, objections to the original arrest or seizure 
may be and sometimes are dismissed upon the ground that it has 
been made in the exercise of political authority over which the 
court has no control.** In a comparatively recent case arising 
out of the seizure of a foreign rum ship outside territorial waters 
it was said that there must be of necessity a zone of debatable 
waters adjacent to our coasts and that the question as to how far 
United States authority should be extended over such a zone for 
the seizure of foreign vessels is “ a matter for the political depart- 
ments of the government rather than for the courts to deter- 
mine.” ** From one point of view this is only another applica- 
tion of the principle of the separation of powers, which requires 


the courts to give effect to statutes. From another point of view — 


it is complementary to the doctrine that jurisdictional require- 
ments for the purposes of judicial decision may be satisfied by 
the presence of the accused or the arrest locally of the ship. It 
completes the picture. It would seem, nevertheless, that cases 
fairly within the scope of the doctrine of Church v. Hubbart 
should be resolved by recourse to legal principle. The problem 
will have to be settled in that way eventually. The legal principle 
is at hand. If the courts approve it, they should apply it and 
not seek to shift responsibility. They are inclined, however, in 
the same opinions in which théy refer approvingly to Church v. 


31 See Beale, The Jurisdiction of a Sovereign State (1923) 36 Harv. L. Rev. 
241 


82 See the following paragraph. 
83 See cases cited supra note 30. 
84 The Grace and Ruby, 283 Fed. 475, 478 (D. Mass. 1922). 
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Hubbart, to make a point of their own incompetence to pass upon 
the validity of an extraterritorial arrest or seizure.*° 

However regrettable it may be in principle, it is by no means 
surprising that courts should have been diffident about applying 
the doctrine of Church v. Hubbart. Jurisdiction at the maritime 
frontier has important international complications, no well de- 
fined international usage has existed, and there has been a con- 
fusing inconsistency in the positions taken at different times by 
the political departments of government. In view of all this, and 
in view of the controlling force of statutes, the availability of 
more technical and easier solutions, and the natural temptation 
to take refuge in judicial self-limitation, it seems highly signifi- 
cant, not that courts have been diffident, but that they have re- 
ferred so often to the doctrine and with such consistent approval. 
One may surmise that they have been influenced in a measure at 
least by an appreciation of realities derived from experience with 
actual cases. 


IV 


Certainly there are actualities which should provoke misgivings 
about the sufficiency of extremely simple or extremely arbitrary 
solutions.*® Many important territorial inhibitions and regula- 
tions are peculiarly open to violation from the sea. Some terri- 
torial interests are inadequately protected by a narrow belt of 
territorial water and with respect to others it has not been possi- 
ble to establish at any point an arbitrary and all-sufficient line. 
Indeed, ever since the modern conception of a territorial belt in 
the marginal seas first developed, the necessities of territorial se- 
curity have been an obstacle in the way of agreement upon the 


35 Judicial diffidence has been‘accentuated, no doubt, by the executive’s insist- 
ence upon the limit of three marine miles with entirely inadequate attention to the 
jurisdictional difficulties which must arise wherever territorial limits are fixed. 

86 “Ta science, suivant une tradition plusieurs fois séculaire, s’est surtout ef- 
forcée de déterminer l’étendue des eaux térritoriales par des régles simples, d’une 
application générale, proposant soit une limite unique, portée de canon ou trois 
milles, soit, comme I’a fait l'Institut de droit international en 1894, une limite 
ordinaire de six milles et une limite exceptionelle, la portée de canon, pour les 
questions de neutralité. Les limites adoptées ou reclamées par les Etats n’ont rien 
de cette unité et de cette simplicité: elles varient profondément avec les pays et 
les cas, avec les données historiques et les intéréts en jeu.” Raestad, (1914) 21 
Revue GENERALE Droit INTERNATIONAL PUBLIC, 401. 
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width of the belt and have confounded the attempts of publicists 
or foreign offices to find a solution in simple rules. 

The extraterritorial projection of revenue laws for certain pur- 
poses is a familiar example. Most of the important maritime 
countries of Europe have extended certain of their customs and 
revenue regulations beyond the limits of territorial waters.*7 In 
the United States the statutes now in force are revisions of earlier 
enactments which, in turn, were largely influenced by the so- 
called British hovering acts of the eighteenth century. 

The British Revenue and Customs Act of 1736 provided for 
the forfeiture of cargoes of tea and foreign spirits on foreign ships 
found hovering within the limits of any port or within two leagues 
of the shore.** The same act provided penalties and forfeitures 
for loading or unloading foreign goods within four leagues of 
shore without payment of duties.*® In 1784, an act for the more 
effectual prevention of smuggling ordered the forfeiture also of 
ships found hovering within four leagues of shore with tea, coffee, 
spirituous liquors, or other forfeitable goods on board.*® The 
legislation has been justified as an extraterritorial projection of 
authority essential for the territorial safety and welfare.** 

The first revenue statute of the United States, enacted in 1790, 
introduced the four-league limit of the British hovering statutes 
into American law. The unloading of goods from vessels bound 
for the United States, before coming to the proper place for dis- 
charge and procuring customs authorization, was forbidden within 
four leagues of shore and appropriate penalties and forfeitures 
were provided.** Similar provisions were incorporated in the next 
revenue act of 1799.*° These provisions were held applicable to 
foreign ships,** were included in the Revised Statutes of 1874,*° 


87 See 1 FAUCHILLE, op. cit. supra note 3, at 159, 181; FULTON, op. cit. supra 
note 3, at 593-05; Raestad, supra note 36; PUBLICATIONS OF THE LEAGUE OF Na- 
TIONS, op. cit. supra note 7, at 7, 31. 

38 (1736) 9 Geo. II, c. 35, § 22. 

39 [bid. § 23. 

40 (1734) 24 Geo. III, c. 47, § 1. 

41 On this and the later British legislation, see PrccoTT, op. cit. supra note 16, 
at 40-52. 

42 Act of Aug. 4, 1790, §§ 13, 14, 1 STAT. 145, 157, 158 (1790). 

43 Act of Mar. 2, 1799, §§ 27, 28, 1 STAT. 627, 648 (1799). 

44 The Schooner Betsy, Fed. Cas. No. 1,365 (D. Mass. 1818). 

45 §§ 2867, 2868. See The Coquitlam, 57 Fed. 706 (D. Alaska, 1893), 77 Fed. 
744 (C. C. A. oth, 1896); (1921) 15 Am. Jour. Int. Law, 301. 
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and are at present in force as Sections 586 and 587 of the Tariff 
Act of 1922.*° The Act of 1790 also authorized inspection within 
four leagues of all ships bound to the United States, a provision 
which has likewise been preserved in subsequent enactments and 
revisions and is in force at the present day.*’ Stipulations in the 
Agts of 1790 and 1799 providing penalties for failure to carry and 
produce manifests upon arrival within four leagues ‘of the United 
States applied only to incoming vessels belonging wholly or in part 
to citizens or inhabitants of the United States; ** but in 1866 they 
were expressly made applicable to vessels owned by foreigners.*° 
Thus extended they were incorporated in the Revised Statutes and 
are in force at the present day.°° The whole body of revenue pro- 
visions made expressly operative within a four-league zone have 
been viewed by American courts as an assertion of extraterritorial 
jurisdiction justified by the necessities of territorial security.” 
The extraterritorial projection of laws forbidding the importa- 
tion of slaves, although now happily for most countries a matter 
of historic interest only, would seem to rest securely upon the 
same general principle. In the United States, the Act of March 
2, 1807, prohibiting the importation of slaves, provided for the 
forfeiture of vessels with their cargoes if found “on the high 
seas, within the jurisdictional limits of the United States, or hov- 
ering on the coast thereof,” having on board negroes intended to 
be sold as slaves or to be landed in the United States contrary to 
law.*? The hovering provision of the act has been preserved in 


46 42 Stat. 858, 980, 981 (1922). See The Homestead, supra note 26, at 413, 
414. 
47 Act of Aug. 4, 1790, § 31, 1 STAT. 145, 164 (1790) ; Act of Mar. 2, 1790, § 54, 
1 Star. 627, 668 (1799); U. S. Rev. Stat. (1874) § 3067. See also U. S. Rev. Srar. 
(1874) § 2760; Tariff Act of Sept. 21, 1922, § 581, 42 Stat. 858, 979 (1922). 

48 Act of Aug. 4, 1790, §§ 9, 10, 11, 12, 1 STAT. 145, 155, 156, 157 (1790); Act 
of Mar. 2, 1799, §§ 23, 24, 25, 26, 1 STAT. 627, 644, 646, 647 (1799). 

49 Act of July 18, 1866, § 25, 14 STAT. 178, 184 (1866). 

50 U. S. Rev. Srat. (1874) §§ 2806, 2809, 2811, 2814. See United States v. 
Bengochea, 279 Fed. 537 (C. C. A. 5th, 1922). 

51 See Church v. Hubbart, 2 Cranch, 187, 235-36 (U. S. 1804); The Apollon, 
9 Wheat. 362, 371 (U. S. 1824); Manchester v. Massachusetts, 139 U. S. 240, 258 
(1891) ; Cucullu v. Louisiana Ins. Co., supra note 27, at 480. And see also 1875 
U. S. Forercn Rexartions, pt. I, 649; 1912 ibid. 1287; 1 Hype, op. cit. supra note 3, 
at 417; 1 OPPENHEIM, Op. cit. supra note 3, at 340; WESTLAKE, INTERNATIONAL 
Law (1904) pt. I, 175. 
52 § 7, 2 STAT. 426, 428 (1807). 


j 
3 


JURISDICTION AT THE MARITIME FRONTIER 15 


the Revised Statutes ** and is now in force as a section in the Fed- 
eral Criminal Code. 

The regulation and conservation of fisheries in the marginal 
seas has also been a matter of peculiar difficulties requiring at 
times the exercise of extraterritorial authority. Fishery regula- 
tions are unlike revenue legislation in that they are intended to 
conserve and protect an interest in the sea itself. Fishery zones 
are claimed for what they contain in resources and not primarily 
as a means of territorial security. Most of the controversy, in 
consequence, has revolved about the question of closing more ex- 
tensive areas of the littoral seas. Four-mile, six-mile, and twelve- 
mile zones for fishery purposes have been claimed by influential 
maritime states. While the three-mile limit has been more com- 
monly approved, it cannot be said to have been universally ac- 
cepted.” Wherever the limit of the waters which are to be re- 
garded as territorial for fishery purposes may be established, there 
will still be a frontier with temptations to encroachment from the 
sea and peculiar jurisdictional difficulties. No doubt there will 
arise occasions when extraterritorial action becomes indispensable 
to territorial security. 

The law of quarantine, in emergencies, may also have to be 
applied extraterritorially if it is to be effective. The British Act 
of 1800 required the hoisting of quarantine signals within four 
leagues of the coast,°® but the distance was reduced in later legis- 
lation to three marine miles.*’ In the United States, at the pres- 
ent time, no attempt is made to intercept or detain foreign ships 
outside the three-mile limit in enforcing quarantine regulations.™ 
This practice is feasible, however, because all ships regularly sub- 
mit to inspection if necessary and procure the required bills of 
health before leaving foreign ports for the United States. The 


58 § 5555. 

54 § 258, 35 STAT. 1088, 1140 (1909). 

55 FULTON, op. cit. supra note 3, at 663. See 1 FAUCHILLE, oi cit. supra 
note 3, at 161, 180; FULTON, op. cit. supra note 3, at 604-49, 650-81, 693-740; 
1912 U. S. Foreicn RELATIONS, 1287-309; Raestad, supra note 36; PUBLICATIONS 
OF THE LEAGUE oF NATIONS, op. cit. supra note 7, at 7, 31. 

56 (1800) 39 & 40 Geo. III, c. 80, § 12. 

57 See PiccorTT, op. cit. supra note 16, at 52-57. 

58 Information supplied by United States Public Health Service, March 10, 
1926. See Act of Feb. 15, 1893, 27 Stat. 449 (1893) ; Quarantine Laws and Regu- 
lations, U. S. Treas. Dept. 
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United States Public Health Service maintains at the present time 
twenty-seven medical officers in foreign ports in the enforcement 
of quarantine. Were this privilege denied, or should unusual 
emergencies arise, there can be little doubt that the effective en- 
forcement of quarantine legislation might require the exercise of 
extraterritorial jurisdiction. 

Legislation forbidding the importation of narcotics, the entry 
of certain classes of immigrants,® or the importation of spirituous 
liquors, is enforced with like difficulties along the seaboard. The 
United States statutes dealing with these subjects do not make 
express provision for enforcement beyond territorial waters, as do 
United States customs and revenue laws, but the problems are of 
a familiar kind. In case of the prohibited importation of spiritu- 
ous liquors there has developed a scandalous disregard for terri- 
torial laws on the part of ships operating under foreign flags from 
outside territorial waters.°° So complete has been the breakdown 
of law enforcement, indeed, that the government has been obliged 
to proceed only recently to negotiate a series of treaties with other 
maritime powers authorizing expressly the seizure of foreign ships 
engaged in liquor smuggling within a one-hour sailing zone of the 
coast. The treaties are striking evidence of the necessity for an 
elastic jurisdictional doctrine at the maritime frontier foreseen by 
Chief Justice Marshall more than a century ago. 

Expeditions bringing aid to insurgents under cover of a foreign 
flag cannot always be stopped if the territorial authorities must 
wait until the expedition crosses the maritime frontier. Yet the 
right to provide for the warding off of such expeditions as a neces- 
sary means of self-defense will hardly be denied. Better enforce- 


59 See Act of Feb. 9, 1909, 35 Stat. 614 (1909); Act of Jan. 17, 1914, 38 Srar. 


275 (1914). é 
60 See Act of May 19, 1921, 42 Stat. § (1921); Act of May 26, 1924, 43 Srar. 


153 (1924). 
61 See Act of Oct. 28, 1919, 41 STAT. 305 (1919). “ Since the eighteenth amend- 
ment of the Constitution and Title II of the national prohibition act became effec- 
tive January 16, 1920, rum-running vessels of American and foreign registry, carry- 
ing liquor from foreign ports to our shores, have swarmed along our seaboards, 
smuggling liquors into the United States in violation of our laws.” Rep. Atty. 
GEN. 1922, at 84. “ The liquor smuggling business is the most gigantic criminal 
problem the United States has ever faced on the high seas.” Jbid. 1923, at 88. 
62 See ibid. at 88-80. 
63 See (1926) 20 Am. Jour. Int. Law, 111, 340. 
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ment of more comprehensive neutrality legislation has check- 
mated much of this kind of business at its inception, but there is 
still enough to constitute a menace to those unfortunate countries 
which are chronically threatened and too often disturbed by in- 
surrectionary activities. Extraterritorial jurisdiction has been 
exercised in some notable instances.** While the precedents have 
been unsatisfactory, due to complicating factors, they have dem- 
onstrated a need which can hardly be satisfied by doctrines too 
rigorously refined. 

Probably no situation demonstrates so strikingly the need for 
extraterritorial jurisdiction to insure territorial security as the 
situation of the neutral state in maritime war. The territorial 
belt of the sea, defined in the eighteenth century in terms of the 
cannon shot,** has long since ceased to bear any relation what- 
ever to the range of modern ordnance. In the case of The Elida, 
the German Imperial Supreme Prize Court in Berlin suggested 
that cessante ratione non cessat lex ipsa.°° But the maxim in- 
voked is a dangerous one and is likely to be followed, if applied 
too consistently, by the bursting of juridical dikes. While pre- 
war predictions that the next war would demonstrate the im- 
possibility of the three-mile belt as a neutrality zone * were not 
justified by experience during the world war,” the intrinsic reason- 
ableness of the position taken by the French Minister of Foreign 
Affairs in the Alabama incident in 1864 “ will probably be recog- 


64 The Virginius, reported in 2 Moore, op. cit. supra note 8, at 895, 967, 980; 
The Deerhound, ibid. 979; The Mary Lowell, ibid. 983. See WESTLAKE, op. cit. 
supra note 51, at 171. A British act of 1816 provided for the forfeiture of foreign 


ships found hovering within eight leagues of St. Helena. (1816) 56 Geo. III, c. 23. . 


Cf. the position taken recently by the British government with respect to the arms 
traffic at Tangier. New York Times, July 16, 1925, p. 4, col. 4. 

65 ByNKERSHOEK, DE Dommnio Marts (2d ed. 1744) c. 2. 

66 (1916) 10 Am. Jour. Int. LAw, 916, 918. 

67 “No argument is needed to demonstrate that every neutral nation reserves 
to itself the right to prevent off its coasts belligerent acts inimical to its interests. 
In days when cannon carry much further than three miles no neutral nation can be 
expected to remain indifferent to belligerent encounters and activities in the prox- 
imity of inhabited coasts and waters frequented by local shipping.” Philip M. 
Brown, Protective Jurisdiction over Marginal Waters (1923) 17 Proc. Am. Soc. 
Int. Law, 15, 19. See 7 Jour. Soc. Comp. Lec. anp Int. Law, 3d series, 137. 

68 See Futton, op. cit. supra note 3, at 21-22. 

69 See Staél-Holstein, La Régime Scandinave des Eaux Littorales (1924) § 
REvvE DE Droit INTERNATIONAL, 3éme série, 630, 663. 

70 “When the Kearsarge appeared off Cherbourg, France, in pursuit of the 
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nized in any maritime war in which neutral opinion and power are 
considerable factors. The problem might be solved, as has been 
suggested, by the recognition of a special neutrality zone." How- 
ever, the principle of extraterritorial jurisdiction to insure terri- 
torial security seems adequate for the purpose. It is calculated, 
moreover, to accomplish the purpose without imposing too oppres- 
sive burdens upon neutral states. 


V 


In respect to the matters enumerated above, and probably in 
respect to others not enumerated, the maritime frontier can hardly 
serve as an arbitrary jurisdictional line. Its peculiar nature 
makes an arbitrary and mutually exclusive system of jurisdiction 
impossible of realization. What then is to be the solution? While 
it would be overbold to generalize for all the situations which 
may arise in reliance upon the experience which has accumulated 
up to the present time, an examination of some typical situations 
may be enlightening.”* 

The simplest situation is presented when a foreign ship or some- 
one on board does something contrary to the territorial law within 
territorial waters and the ship is immediately seized within terri- 
torial waters. Unless the alleged violation of the local law is 


Alabama, which was then lying in that harbor, M. Drouyn de |’Huys, the French 
minister of foreign affairs, who had been advised that the Alabama intended to 
meet the Kearsarge, and that the ships probably would attack each other as soon 
as they were three miles off the coast, made to Mr. Dayton, minister of the United 
States, in an interview, the following statement: ‘ That a sea fight would thus be 
got up in the face of France, and at a distance from their coast within reach of 
the guns used on shipboard in these days. That the distance to which the neutral 
right of an adjoining government extended itself from the coast was unsettled, and 
that the reason of the old rules, which assumed that three miles was the outer- 
most reach of a cannon shot, no longer existed, and that, in a word, a fight on 
or about such a distance from their coast would be offensive to the dignity of 
France and they would not permit it.” 1 Moore, op. cit. supra note 8, at 723. 

71 See (1894) 13 ANNUAIRE DE L’INSTITUT DE Droir INTERNATIONAL, 320; I 
FAUCHILLE, op. cit. supra note 3, at 181; Witson, op. cit. supra note 8, at 13. 

72 In the following discussion of more or less typical situations, it will be con- 
venient to consider the jurisdictional problem chiefly in relation to the seizure of 
the foreign ship. If the ship may be seized, persons on board may generally be 
arrested. On the other hand, the liability to arrest of persons on board does not 
necessarily subject the ship to seizure. But unless the ship is subject to seizure 
there may be no way of arresting such persons. 
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claimed to have occurred in the course of an innocent passage, or 
in consequence of the ship’s distress, there is ordinarily no diffi- 
culty. It may be assumed generally that the territorial law is 
operative at the place where the alleged violation occurred. The 
jurisdiction to seize for the alleged violation is perfectly clear. 

If it is claimed that the alleged offense occurred in the course 
of an innocent passage, the case becomes more complicated. Much 
will depend upon the nature of the alleged offense. Some acts, 
such as unloading without payment of duties, permitting diseased 
or excluded persons to go ashore, or endangering shipping by neg- 
ligent navigation, are not covered by the privilege. Other acts, 
such as the transportation of narcotics, excluded immigrants, or 
spirituous liquors, may be within its scope. If the alleged offense 
is within the scope of the privilege, something should depend upon 
previous record and present intention. In the first place, the ship 
seized may have committed a previous violation of the territorial 
law, perhaps on the same voyage or during the same season, either 
from a point within or from a point without the territorial mar- 
ginal seas.” In the second place, there may have been no previous 
violation but a violation presently may be intended. Such, -in- 
deed, may be the sole or principal object of the voyage. In the 
third place, there may have been no previous violation and there 
may be none intended. While authorities are few and not very 
illuminating, it is suggested that cases in the third category are 
the only ones in which there is a meritorious claim to the privi- 
lege of innocent passage."* The privilege should not give immu- 
nity to ships which have forfeited all claim to territorial indul- 
gence by their previous misconduct, at least not until the right to 
proceed against them for their previous misconduct has become 
stale.”* Certainly it should not give immunity where violations 
of the territorial law are intended presently. 

The problem is similar in essential respects when it is claimed 


73 As to what may constitute a violation from without territorial waters, see 
infra, pp. 22-24. 

74 See Latham v. United States, 2 F. (2d) 208 (C. C. A. 4th, 1924). The draft 
convention submitted by the Committee of Experts stipulates for innocent passage 
in general terms. See arts. 1, 7, 9, PUBLICATIONS OF THE LEAGUE OF NATIONS, op. 
cit. supra note 7, at 47, 48. Should limitations on the privilege be more specifically 
defined, or may this be appropriately left to construction? 

75 Evidently there ought to be some limitation, but the question seems not to 
have been considered. 
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that the foreign ship entered territorial waters and the alleged 
violations occurred in consequence of the ship’s distress."° The 
plea of distress will no doubt excuse more infringements of the 
local law than the plea of innocent passage. But otherwise the 
situations presented are much alike. And the same analysis seems 
appropriate. It would seem correct to deny immunity on account 
of distress where previous misconduct has forfeited the privilege 
or where there was an intention to breach the territorial law at the 
time the circumstances causing distress arose.” 

If the territorial law is breached by a foreign ship from a point 
outside the territorial waters, and the ship is subsequently found 
within territorial waters and is there seized, the jurisdictional prob- 
lem is not a serious one.”* The local authorities are clearly within 
their right in seizing the offending ship. It has already been sug- 
gested, moreover, that neither innocent passage nor distress should 
give grounds for immunity. 

Suppose, however, that the case is reversed. Suppose that a 
foreign ship violates the local law at a place within territorial 
waters and then flees to the extraterritorial seas.” It was said in 
Hudson v. Guestier that the territorial authorities might pursue 
and seize the ship outside territorial waters. And it was sug- 
gested, both by Mr. Justice Johnson, dissenting in Rose v. Himely, 
and by Mr. Justice Livingston, delivering the opinion in Hudson 


76 See United States v. 2,180 Cases of Champagne, 4 F. (2d) 735 (E. D.N. Y. 
1925), 8 F. (2d) 763, 764 (E. D. N. Y. 1924, 1925), 9 F. (2d) 710 (C. C. A. 2d, 
1926); The Pesaquid, 11 F. (2d) 308 (D. R. I. 1926); The Kwasind, reported in 
New York Times, Jan. 9, 1924, p. 23, col. 6. More often than otherwise the claim 
of distress is a pretext. See The Josefa Segunda, 5 Wheat. 338 (U. S. 1820). 

77 “On this point the District Judge charged the jury to acquit if they be- 
lieved the schooner involuntarily crossed the line while sailing for Nassau with no 
intention of stopping or unloading any part of her cargo of whisky in the United 
States. Conversely, the instruction was given that even the involuntary crossing 
of the vessel into the territorial waters of the United States while carrying a cargo 
of whisky would be criminal if the vessel was sailing along the coast with the in- 
tention of landing the whisky. Defendants had no ground to complain of this 
instruction. One who ranges along the land or water line of any country with the 
design of aiding in the subversion of its laws challenges that country to enforce its 
laws and assumes the risk of his own mistakes and the action of wind and tide and 
all the forces of nature.” Latham v. United States, supra note 74, at 209. 

78 As to what may constitute a violation from a point without territorial waters, 
see infra, pp. 22-24. 

79 See Rose v. Himely, supra note 18; Hudson v. Guestier, supra note 23; The 
Ship “ North ” v. The King, supra note 27. 
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v. Guestier, that this is the rule because jurisdiction on the high 
seas is concurrent. The suggestion would hardly meet with ap- 
proval at the present day. The real justification was best ex- 
pressed in Chief Justice Marshall’s doctrine of extraterritorial 
jurisdiction to insure territorial security, first formulated in 
Church v. Hubbart. So justified, the jurisdiction to pursue and 
seize beyond territorial boundaries ought to be circumscribed by 
some limitation which is relevant to territorial security. A limi- 
tation in terms of reasonableness or necessity, appropriate enough 
in case of the exercise of extraterritorial jurisdiction to prevent 
injuries impending or in process of consummation, would not be 
adequate. To meet the need, international practice has devel- 
oped a more appropriate limitation in the doctrine of “ hot pur- 
suit.” *° Where a foreign ship violates the territorial law in terri- 
torial waters and then flees to the extraterritorial seas, it may be 
arrested upon the seas provided the seizure is made in the course 
of an immediate and uninterrupted pursuit.** 

Suppose that a foreign ship violates the local law from a point 
outside territorial waters, remaining at all times outside territorial 
waters.*? May it be seized extraterritorially by the local authori- 


80 “Tt is quite apparent that this Government is not in a position to maintain 
that its territorial waters extend beyond the three-mile limit and in order to avoid 
liability to other governments, it is important that in the enforcement of the laws 
of the United States this limit should be appropriately recognized. It does not 
follow, however, that this Government is entirely without power to protect itself 
from the abuses committed by hovering vessels. There may be such a direct con- 
nection between the operation of the vessel and the violation of the laws pre- 
scribed by the territorial sovereign as to justify seizure even outside the three-mile 
limit. This may be illustrated by the case of ‘hot pursuit’ where the vessel has 
committed an offense against those laws within territorial waters and is caught 
while trying to escape. The practice which permits the following and seizure of a 
foreign vessel which puts to sea in order to avoid detention for violation of the laws 
of the state whose waters it has entered, is based on the principle of necessity for 
the ‘ effective administration of justice.’ (Westlake, Part I, p. 177.) And this ex- 
tension of the right of the territorial state was voted unanimously by the Institute 
of International Law in 1894.” Secretary Hughes, Recent Questions and Negotia- 
tions (1924) 18 Am. Jour. Int. Law, 229, 231-32. 

81 See The Ship “ North” v. The King, supra note 27. See also The Itata, 
reported in 2 Moorg, op. cit. supra note 8, at 985; 1 Hype, op. cit. supra note 3, 
at 420; 1 OPPENHEIM, op. cit. supra note 3, at 429; Piccorr, op. cit. supra note 
16, at 35-40; WESTLAKE, op. cit. supra note 51, at 177. The principle is incorpo- 
rated in the draft convention submitted by the Committee of Experts. See art. 10, 
PUBLICATIONS OF THE LEAGUE OF NATIONS, op. cit. supra note 7, at 48. 

82 See The Araunah, reported in 2 Moore, op. cit. supra note 8, at 985; The 
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ties? It is submitted that jurisdiction to make such a seizure is 
generally indispensable to efficient law enforcement and that it 
should not be necessary to talk of “ constructive ” presence within 
territorial waters in order to justify it.** To be sure the practice 
along land frontiers is otherwise. But it is necessary to take ac- 
count of the peculiar characteristics of maritime frontiers, already 
mentioned, and of the peculiar difficulties in law enforcement to 
which these characteristics give rise. No assistance is to be de- 
rived from the flag state.** And surely the flag state has no in- 
terest in securing immunity for its ships from the consequences 
of their own misconduct. While the question seems not to have 
been much considered, there is distinguished opinion in support 
of the jurisdiction to make extraterritorial seizures in such cir- 
cumstances.*° 

If it be conceded that there is extraterritorial jurisdiction to 
seize foreign ships engaged in violating the local law from a point 
outside territorial waters, a question at once arises as to what con- 
stitutes a violation of the local law by the ship itself in such cir- 
cumstances. What is required to make the ship a principal of- 
fender? If an offense, such as the taking of fish in closed fisheries, 
the smuggling of dutiable goods, narcotics, or liquors, or the run- 
ning of arms, is committed from a point outside territorial waters 
by means of the ship’s own boats and crew, the result is clear. 
The ship is the principal offender.** If the offense is committed 
by means of boats and crews from the shore, but under prear- 
rangement with the ship, the result should be the same. It should 
make no difference that the ship has employed shore boats and 
crews instead of its own. The employment is the essential thing. 
This view has been approved by the federal courts,*’ has the sanc- 


Tenyu Maru, 4 Alaska, 129 (1910) ; The Grace and Ruby, 283 Fed. 475 (D. Mass. 
1922). 

83 See Rep. Atty. GEN. 1922, at 84; PiccoTT, op. cit. supra note 16, at 40. 

84 While of course one state does not assist in enforcing the public laws of an- 
other, it ordinarily renders substantial though indirect assistance by the territorial 
enforcement of its own laws, codperation in facilitating law enforcement, exchange 
of information, and the like. | 

85 Secretary Hughes, supra note 80, at 232; Lord Salisbury, 2 Moore, op. cit. 
supra note 8, at 985. See also The Tenyv Maru, supra note 82; The Grace and 
Ruby, supra note 82. 

86 See cases cited supra note 82. 

87 The Henry L. Marshall, 286 Fed. 260, 292 Fed. 486 (C. C. A. 2d, 1923), 
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tion of Secretary Hughes’ opinion,** and seems to be in principle 
thoroughly sound. Unfortunately, foreign governments have pro- 
tested against extraterritorial seizures made under such circum- 
stances in recent rum ship cases, and the State Department has 
felt obliged to yield the point temporarily in the interest of nego- 
tiations pending.*® Such seizures seem correct in principle, never- 
theless, although the later rum ship cases contribute nothing to 
the amplification of the rule. 

Suppose that there is no prearrangement with shore, that the 
foreign ship does not employ boats to come out from shore and 
carry in a forbidden cargo, but that it merely anchors outside ter- 
ritorial waters and sells to such craft as may come out from the 
coast, it being well known, however, that craft from the coast have 
no other purpose in purchasing than the violation of local law. 
And suppose that the craft from the coast carry through the ad- 
venture and proceed to violate the local law according to antici- 
pation. These latter craft are the principal offenders. In a 


certiorari denied, 263 U. S. 712 (1923). See also The Panama, 6 F. (2d) 326 
(S. D. Tex. 1925). 

88 “Tt will be noted that in the case of the Araunah it was the vessel herself 
that was deemed subject to seizure outside the three-mile limit, and not simply her 
small boats, and this was manifestly because of the direct connection between the 
conduct of the vessel and the violation of the law of the territory. It may be urged 
with force that this principle should not be limited to the case of the use by the 
vessel of her own boats, where she is none the less effectively engaged, although 
using other boats, in the illegal introduction of her cargo into the commerce of the 
territory. Such a case was that of the Henry L. Marshall, recently decided by the 
Circuit Court of Appeals of the Second Circuit (292 Fed. 487-488). ... 

“The vessel was thus found to be engaged, not in the exercise of her admitted 
rights upon the high seas, but in unlawfully unloading her cargo into the territory 
of the United States, in ‘an actual introduction of a part thereof into the com- 
merce of the United States’ contrary to its laws. It should be added that while 
the British Government originally made a protest in this case, it was finally with- 
drawn upon the ground that the vessel was not of bona fide British registry, and it 
should be said that in this withdrawal the British Government did not acquiesce 
in the principle of the ruling. In view, however, of the historic practice of nations 
in the protection of their territory from the violation of their laws by hovering 
vessels, the United States Government can not admit that the accepted rules of 
international law preclude such action as that taken in the circumstances of the 
Marshall case.” Hughes, supra, note 80, at 232, 233. 

89 See The Emerald, reported in New York Times, Oct. 19, 1922, p. 23, col. 8, 
Oct. 28, 1922, p. 3, col. 1; The M. M. Gardner and Other Vessels, ibid. Nov. 11, 
1922, p. 2, col. 8; The Tomaka, ibid. Nov. 26, 1923, p. 1, col. 6, Nov. 27, 1923, p. 21, 
col. 1, Nov. 28, 1923, p. 1, col. 7, Nov. 29, 1923, p. 23, col. 1, Jan. 5, 1924, p. 15, 
col. 8, Feb. 16, 1924, p. 24, col. 1; Rep. Atty. GEN. 1923, at 89. 
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technical sense, the wrong has been done by independent vessels, 
not by the foreign ship. But is it not a monstrous subtlety that 
relieves foreign ships from responsibility in such circumstances? 
Is there any real justification for thus permitting ships to abuse 
the highways of the sea? Persons similarly involved in the flout- 
ing of criminal law would be regarded as accessories and would 
be responsible, under statutes making accessories liable as prin- 
cipals, at the place where the overt acts were committed.” It 
would seem that in reason the ship in such circumstances should 
be regarded as of the nature of an accessory and that there should 
be jurisdiction to seize the ship outside territorial waters just as in 
the cases previously considered. If the ship has been controlled 
from the shore, or if it has made a base of the shore to obtain sup- 
plies, as is not infrequently the case, the jurisdiction if anything 
should be more obvious. The question seems to have been but 
superficially considered and except as the conclusion suggested 
above is supported a fortiori by contentions advanced in some of 
the hovering cases, which will be considered below, there is little 
in the way of precedent that is helpful. 

Two troublesome situations remain to be considered, the one in 
which there is merely a threatened violation of the local law, and 
the other in which the foreign ship merely hovers and thereby 
facilitates violations by other craft. May the territorial authori- 
ties make extraterritorial seizures in order to frustrate a threat- 
ened violation or to stop hovering? 

Suppose that a fast foreign vessel, having on board excluded 
persons or goods, is found outside territorial waters steaming in 
the direction of the coast with no other apparent purpose than 
the breach of the iocal law. Or suppose that the vessel is lying 
outside territorial waters and preparing to send in by its own 
boats, perhaps under cover of darkness, dutiable goods, liquors, 


90 “Tt is the merest sophistry to say that when a foreign ship has a cargo-of 
liquor in her hold in the high seas she is doing no more than she has a right to do. 
The thing she really does is to aid and assist persons within our jurisdiction in the 
bold and contemptuous defiance of our laws and then claim immunity because a 
part of the crime is committed by a foreign vessel more than one marine league 
from our shores.” Partridge, J., in United States v. Ford, 3 F. (2d) 643, 647 (S. D. 
Cal. N. D. 1925). 

91 See Latham v. United States, supra note 74; United States v. Ford, supra 
note 90; 1 WHarTon, Crrminar Law (11th ed. 1912) $$ 324, 325, 333. 
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narcotics, or arms.°? Must the coast authorities wait until the 
three-mile line is crossed, though it may then be too late to in- 
tercept the vessel or its boats? Must they wait until the harm 
has been done? In the interest of efficient law enforcement this 
should not be necessary. It should be permissible for the terri- 
torial authorities to exercise a reasonable preventive police out- 
side the territorial limits. Such an exercise of authority need 
encroach in no sense upon the true freedom of the seas. For the 
courts, however, there are practical difficulties. Unless the terri- 
torial law is operative beyond the territorial belt, there has been 
no violation of law. Jurisdiction to seize extraterritorially by way 
of prevention, where, strictly speaking, there has been no viola- 
tion, would be an unwarranted anomaly. The solution would 
seem to lie with the law-making authorities. Statutes of prime 
importance for territorial security, which are peculiarly suscep- 
tible of violation from the sea, and which are likely to be enforced 
with difficulty if enforcement is confined to the territorial mari- 
time belt, should be made expressly operative for essential pur- 
poses within either a designated extraterritorial zone, as the rev- 
enue statutes, or within a zone of necessity to be determined by 
administrative experience. The courts — English and American 
courts, at least — can hardly be expected to give fiscal, penal, or 
other statutes an extraterritorial effect by implication. But if the 
statutes provide expressly for extraterritorial frustration of at- 
tempted violations, the courts will experience no difficulty in ap- 
plying them. 

Suppose, finally, that a foreign vessel hovers off the coast out- 
side territorial waters, with no purpose of ever coming within 
territorial waters, merely waiting an opportunity to transfer ex- 
cluded persons or dispose of a contraband cargo to such craft as 
may come out from shore.** The hovering ship is a nuisance. It 


92 See Cucullu v. Louisiana Ins. Co., 5 Mart. N. S. 464 (La. 1827); United 
States v. Bengochea, 279 Fed. 537 (C. C. A. 5th, 1922). Cf. United States v. 2,180 
Cases of Champagne, 9 F. (2d) 710 (C. C. A. 2d, 1926). 

93 A recent Attorney General’s report gives the following account of liquor 
smuggling activities: “ Liquor smuggling operations have been conducted for the 
most part from certain well-known foreign bases, such as Halifax, Nova Scotia; 
Nassau, Bahama Islands; and Havana, Cuba, on the east coast; and Vancouver, 
British Columbia, on the west coast. The liquor is brought from these places by 
vessels flying foreign flags. These foreign boats proceed to a point in close proxim- 
ity to the shore of the United States but outside territorial waters, where the liquors 
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is a most transparent sophistry to contend that it is making proper 
use of the highways of the sea. Apart from statute, however, or 
until the ship has made such contacts with the shore as are suffi- 
cient to constitute a breach of the local law,** there would seem 
to be no justification for an extraterritorial seizure of which cog- 
nizance may be taken by the courts. Here, again, the solution 
would seem to rest with the law-making authorities. If the mat- 
ter is one of prime importance, and one that invites hovering, the 
statute should forbid hovering within designated limits or in gen- 
eral terms. There was a time when the courts might have been 
persuaded, apart from statute, to take account of the unsettled 
state of international usage with respect to the extent of the terri- 
torial seas and to develop a doctrine, in harmony with such usage 
as could be satisfactorily proved, which would have been at once 
less arbitrary and perhaps more adequate. That time, however, 
is long past. The United States as a government is committed 
to three marine miles as the limit of territorial waters; the courts 
have fallen into line, of course; and the solution of the jurisdic- 
tional problem must be worked out from the three-mile territorial 
zone aS a major premise. It follows that if there is to be extrater- 
ritorial jurisdiction to seize for hovering, the statutes must forbid 
hovering and provide for its punishment. In other words, for a 
limited purpose, the statutes must have an express extraterritorial 


effect.” 


are transshipped into smaller boats for illegal introduction into the United States. 
The foreign vessel very seldom comes within our territorial jurisdiction and the 
actual smuggling over the United States line is done by American vessels and by 
American citizens.” Rep. Atry. GEN. 1925, at 41. See The Frances Louise, 1 F. 
(2d) 1004 (D. Mass. 1924); The Marjorie E. Bachman, 4 F. (2d) 405 (D. Mass. 
1925); The Muriel E. Winters, 6 F. (2d) 466 (S. D. Tex. 1925); United States v. 
The Sagatind, 8 F. (2d) 788 (S. D. N. Y. 1925), 11 F. (2d) 673 (C. C. A. 2d, 
1926). In the recent case of Hennings v. United States, 13 F. (2d) 74 (C. C. A. 
sth, 1926), a British vessel with a large cargo of liquor was seized while 
hovering twenty miles from the shore. The United States contended that its 
territorial waters had been extended by the British-American convention of May 
22, 1924. (43 Stat. 1761 (1924)). The court conceded that a treaty might be 
self-executing but refused to construe the convention in question as extending the 
sphere of American territorial laws. 

94 See United States v. Ford, 3 F. (2d) 643 (S. D. Cal. N. D. 1925), 10 F. (2d) 
3390 (C. C. A. oth, 1926). Cf. United States v. Archer, 12 F. (2d) 137 (S. D. Ala. 
S. D. 1926). 

95 While the question has been controverted among writers on international 
law, reasonable prohibitions of hovering are believed to be justified in principle and 
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VI 


It may be suggested, after the above survey of more or less 
typical situations, that the problems of jurisdiction at the mari- 
time frontier are not of a kind to be solved satisfactorily by me- 
chanical insistence upon an arbitrary and mutually exclusive 
line,** or by a simple extension by agreement of the territorial 
maritime belt,°’ or by a more complicated scheme of different 
limits for different purposes.” It is futile to strive for simplicity, 
certainty, or uniformity with respect to a subject whose essential 
nature is such that it cannot be so confined. The three-mile belt 
is probably adequate as a territorial zone in the marginal seas and 
in any event there is no prospect that it will be extended by agree- 
ment. Even if it were considerably extended, there would still 
be need, in these days of swift transport and wireless communica- : 
tion, for a reasonable extraterritorial jurisdiction to insure terri- 
torial security. The suggestion of different limits for different 
purposes is only an attempt to attain certainty and uniformity in 
a different way without appearing to extend the territorial zone. 

The principle of extraterritorial jurisdiction to insure territorial 
security, formulated in Church v. Hubbart, has been incorporated, 
significantly enough, in the first draft convention on this difficult 
subject to be submitted by the League of Nations Committee of 
Experts. Article II of the draft convention, to which a reference 
has already been made,** adopts the three-mile limit of territorial 
waters and then proceeds: “ Beyond the zone of sovereignty, 
States may exercise administrative rights on the ground either of 
custom or of vital necessity. There are included the rights of 
jurisdiction necessary for their protection.” *°° “Whether the ex- 


amply sustained by the practice of nations. It is unnecessary to refer again to the 
literature cited supra, pp. 13-14. 

86 For an illustration of insistence upon this sort of solution, see WHEATON, op. 
cit. supra note 16, § 179, n. 108. Cf. PiccoTT, op. cit. supra note 16, at 50. 

87 It seems to have been widely assumed that the problems are to be solved by 
extending the territorial sea. But an extension is unnecessary and there is no pros- 
pect of agreement to that end. 

98 See FRASER, op. cit. supra note 8, at 455, 456-57; FULTON, op. cit. supra 
note 3, at 22, passim; Paulus, supra note 8, at 413-24. 

99 See supra note Io. 

100 Commenting upon this article, M. Schiicking, rapporteur of the sub-commit- 
tee, says: “States are in the habit of asserting special rights outside any fixed 
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act phraseology be approved or not, the principle embodied in the 
draft should be well received in America.*™ 

Very likely the principle thus formulated will be criticized for 
lack of certainty and uniformity.*° If experience demonstrates 
anything, however, it is that the problems to which the principle 
applies do not admit of uniform solution. And as for certainty, 
a scheme of certain limits for different purposes, adequate for all 
emergencies, would need in these times to be projected over very 
extensive areas of the sea. An elastic principle seems less likely 
to work hardship to innocent shipping than a complicated system 
of special jurisdictional zones. 

It may be objected also that the principle of extraterritorial 
jurisdiction to insure territorial security is likely to be abused. 
Any principle may be abused. A wider belt of territorial waters 
or a system of special jurisdictional zones would be open to abuse. 
In truth, the temptation to excessive rigor in the exercise of juris- 
diction might well be greater within arbitrary limits than under 
an elastic doctrine. The liability to restore and make compensa- 
tion for unwarranted seizures should be an adequate safeguard.*®* 


boundaries to meet various needs which arise unexpectedly. One could, therefore, 
hardly hope that they would be satisfied with boundaries laid down once and for 
all. It would even be impossible to secure recognition for such boundaries by tak- 
ing as the basis for the general sphere of dominion the furthest limit up to which 
to-day any State exercises some particular right. Hence follows the necessity of 
allowing two zones, one fixed and the other constituting a zone within which 
would be recognised only such rights of the riparian State as have hitherto been 
exercised therein for purely administrative ends. The second boundary proposed 
in the report would not be laid down once and for all on the side of the high sea; 
on the contrary it should be elastic so as to take account of possible essential re- 
quirements of States. Furthermore, to escape the danger of a tendency of States 
to establish for themselves a second zone analogous in legal character to the first 
zone, riparian States ought in such second zone to be limited to the exercise of defi- 
nite rights, namely, rights of an administrative character.” PUBLICATIONS OF THE 
LEAGUE OF NATIONS, op. cit. supra note 7, at 40. 

101 Instead of a draft using the rather ambiguous terms “ administrative rights,” 
“custom,” and “ vital necessity,” with an express inclusion of “ the rights of juris- 
diction necessary for their protection,” the present writer would prefer a clause 
reading: “ Beyond the three-mile zone, states may exercise such a reasonable ex- 
traterritorial jurisdiction as may be necessary to insure territorial security and the 
enforcement of territorial laws.” 

102 See FRASER, supra note 8, at 455, 464; Wickersham, supra note 7, at 452. 

103 See the method for adjusting claims to compensation provided in the fourth 
article of the recent treaties for the prevention of liquor smuggling, discussed (1926) 
20 Am. Jour. Int. Law, 340, 343. 
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Finally, under the more elastic jurisdictional principle sub- 
mitted by the Committee of Experts there are alternatives avail- 
able whereby the necessity for exercising extraterritorial jurisdic- 
tion may be greatly reduced and sometimes well nigh eliminated. 
States may adopt suitable laws providing for the more effective 
control of merchant ships flying their flag upon the seas.*°* They 
may facilitate preventive measures in home ports before their 
ships leave on foreign voyages, a most effective means of discour- 
aging the use of the national flag to cover violations of the laws of 
other countries. And so, except for short periods after new 
laws come into effect, they may greatly reduce the need for exer- 
cise of extraterritorial jurisdiction by other states. 

In providing for such extraterritorial jurisdiction at the mari- 
time frontier as may be essential for purposes of territorial pro- 
tection, the Committee of Experts has taken a course which should 
be well understood by English and American courts, for which 
there are significant English and American statutory precedents,’ 
and which seems amply justified by the accumulated evidences of 
practice in many countries. It is a good augury that the Commit- 
tee has been careful to distinguish the jurisdictional question from 


the question of the nature and extent of territorial waters. Both 
may be covered in a single convention if it is understood that each 
presents a problem sui generis requiring a separate solution. 


Edwin D. Dickinson. 


OF MICHIGAN 
Law ScHOOoL. 


104 Modern neutrality statutes, for example, are more effective in this respect 
than earlier legislation. 

105 Something of the kind is done as a matter of course in respect to quarantine 
and to a limited extent in respect to immigration. See the recent treaties for pre- 
vention of smuggling concluded between the United States and Canada (U. S. 
Treaty Serres, No. 718) and the United States and Mexico (ibid. No. 732), dis- 
cussed (1926) 20 Am. Jour. Int. Law, 344-46. See also the recent British- 
American agreement for the prevention of smuggling, New York Times, May 5, 
1926, p. 1, col. r. 

106 In addition to the statutes mentioned supra, pp. 13-14, see the British 
Territorial Waters Jurisdiction Act of 1878, which begins as follows: “ Whereas 
the rightful jurisdiction of Her Majesty, her heirs and successors, extends and has 
always extended over the open seas adjacent to the coasts of the United Kingdom 
and of all other parts of Her Majesty’s dominions to such a distance as is neces- 
sary for the defence and security of such dominions.” (1878) 41 & 42 Vict. c. 73. 
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BONHAM’S CASE AND JUDICIAL REVIEW 


I 


B* an old and universal custom the reports of Sir Edward 

Coke are referred to simply as “ The Reports,” and no more 
striking tribute could be paid to their unique position in our legal 
literature. Partly, no doubt, this is due to their didactic character, 
combining as they do the elements of report, treatise, legal his- 
tory and general criticism, thus becoming not only a repertory of 
decisions for the practitioner, but also a textbook for the advanced 
student, who finds in them elaborate discussions of every branch 
of English law. That alone would have made these eleven vol- 
umes a truly remarkable achievement, but for their own age they 
possessed yet another aspect, which must here receive our atten- 
tion. Their author was something more than a lawyer with an 
extraordinary knowledge of the arcana of the common law; more, 
too, than an antiquary of great distinction, even in an age of 
such amazingly erudite scholars as William Prynne, John Selden 
and Sir Robert Cotton; for to all this he added the character of 
political philosopher. Urged by a presentiment of the coming 
conflict of Crown and Parliament, he felt the necessity of curbing 
the rising arrogance of both, and looked back upon his country’s 
legal history to find the means. This instinctive appeal to history 
for guidance was characteristic, and the choice of a legal rather 
than any other solution was amply justified by the remarkable 
continuity and stability of English law during the vicissitudes of 
the seventeenth century. His attitude is aptly expressed in one 
of his own picturesque phrases: “ Let us now peruse our ancient 
authors,” he wrote, “ for out of the old fields must come the new 
corne.”* So it was in this spirit that he labored at the ancient 
patrimony of his profession, those short, thick folios of black-letter 
Year Books,’ and from their forbidding mass of obsolescent tech- 
nicalities raised a harvest of political theory which was destined 


1 4 Co. Inst. 109. 
2 The collected uniform edition associated with the name of Sergeant Maynard 
did not appear until nearly half a century after the death of Coke. 
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to be the food of far-distant states to which he had never given a 
thought. 

The solution which Coke found was in the idea of a fundamental 
law which limited Crown and Parliament indifferently. What that 
law was, its nature and its contents, were questions as difficult as 
they were insistent — and, as subsequent events showed, capable 
of surprising solutions. The nearest we find to an explicit defini- 
tion of this fundamental law is the assertion of the paramount law 
of “reason.” For the rest, the common lawyer’s “ reason ”’ is left 
in as much uncertainty as he himself ascribed to the Chancellor’s 
equity.’ Moreover, Coke was prepared to advance mediaeval 
precedent for his theory, and in so doing has drawn upon his head 
the criticisms of later investigators. Just as these criticisms are, 
from the point of view of modern scholarship, it is only fair to 
the Chief Justice to insist that his view of history was not ours, 
and that it is only by the standard of his own day that a true 
evaluation of his learning and intellectual honesty can be formed. 
Although it must be confessed that even then he cannot be found 
altogether faultless, yet it is believed that a sufficient explanation 
will be found to establish his bona fides. His doctrine is certainly 
based largely, upon mediaeval precedents and the extent to which 
they justify it is an interesting subject for investigation. But if 
we reach a different estimate from his of the Year Book authority 
for his dogma, this must not be taken as necessarily involving a 
severe censure of Coke. He himself has told us that though the 
fields are old, the corn is new. 

His theory reaches its final expression in The Case of the College 
of Physicians, commonly called Dr. Bonham’s Case, of which we 
have two reports, one by Coke himself, who presided at the trial 
as Chief Justice of the Common Pleas;* the other by Brownlow, 
who was present at the later stages of the case in his capacity of 
Prothonotary of the court.” Brownlow reports earlier proceedings 
than Coke, while the latter naturally preserves his own judgment 
at greater length. Taken together, the two sources enable us to 
reconstruct the arguments in the case with considerable detail 


3 For “reason,” see Sir Frederick Pollock, History of the Law of Nature, in 
Essays IN THE Law (1922) 157. 

4 8 Co. 114a (C. P. 1610) ; the pleadings are at f. 107a. 

5 2 Brownl. 255 (C. P. 1610). 
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and fair certainty, although as we shall see later, the accuracy of 
Coke’s reports has been attacked.° 

In April, 1606,’ Thomas Bonham was summoned to appear 
before the President and Censors of the Royal College of Physi- 
cians, who examined him, and finding that he was deficient in 
medical science, imposed upon him a fine of a hundred shillings 
and forbade him under pain of imprisonment to practice physic 
until he had been admitted by the College. Bonham continued to 
practice, however, and in October was resummoned. This time 
he defaulted, and was sentenced in his absence to a fine of ten 
pounds, and a warrant was issued for his arrest. Early in Novem- 
ber he appeared and refused to submit to reéxamination, on the 
grounds that he was a Doctor of Medicine of the University of 
Cambridge, and that the Royal College of Physicians had there- 
fore no jurisdiction over him. Thereupon the Censors (without 
the President) committed him to prison in the Counter of Fleet 
Street, whither he was conveyed by the servants of the President 
and Censors. Bonham now brought an action for false imprison- 
ment against the leading members of the Royal College of Physi- 
cians. 

The pleadings of the defendants set forth that letters patent 
dated 10 HEN. VIII had incorporated them as the Royal College 
of Physicians, with powers to fine practitioners in London who 
were not admitted by them, and further general powers to govern 
all the physicians in London and district with fine and imprison- 
ment — in all cases one-half of the fine was to go to the King, and 
one-half to the College. This patent was confirmed by the statute 
14 & 15 Hen. VIII, c. 5, which in turn was confirmed by the 
statute 1 Mar. c. 9, with the addition of a general command to 
all gaolers to keep such persons as the President and College shall 
commit to them, without bail or mainprise. It was in pursuance 
of these statutory powers that the College claimed to have com- 
mitted Dr. Bonham. 

Protracted argument followed, particularly on the question 
whether graduates of the universities were under the jurisdiction 
of the Royal College,* for as Sergeant Doddridge argued, “ the 
Statutes of this Realm have always had great respect to the Grad- 


6 Infra, p. 51. 7 8 Co. 115a. 
8 Jbid. 116a; 2 Brownl. 256-57. 
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uates of the Universities, and it is not without cause,” he adds 
sympathetically, “ for Sudavit & Alsit, and hath no other reward. 
than this Degree which is Doctor.” ® The details of these discus- 
sions, which lasted for several terms, need not detain us, for finally 
the case came up for a formal argument among the judges them- 
selves. In the course of the lengthy disputes which took place 
upon the bench, we find an interesting confession of faith in Tudor 
paternalism by Walmesley, who deduced from the preamble of the 
letters patent that: “it is the Office of a King to survey his Sub- 
jects, and he is a PhySician to cure their Maladies, and to remove 
Leprosies amongst them, and also to remove all fumes and smells, 
which may offend or be prejudicial to their health, as it appears by 
the several Writs in these several Cases provided, and so if a man 
be not right in his Wits, the King is to have the Protection and 
Government of him . . .” *°— a notable example of a new politi- 
cal theory being read into the venerable texts of the Registrum 
Brevium. Walmesley, indeed, could not see any possibility of ob- 
jection to a despotism so enlightened. “ It is a marvellous thing,” 
he asserted, “‘ that when good Laws shall be made for our Health 
and Wealth also, yet we will so pinch upon them, that we will not 
be tryed by men of Experience, Practice and Learning, but by the 
University, where a man may have his Degree by grace without 
merit, and so for these Reasons he concluded that this Action is 
not maintainable.” * 

Then came the judgment of the Chief Justice, Sir Edward 
Coke.’* He took up the challenge of Justice Walmesley, and de- 
livered a glowing eulogy upon the University of Cambridge, of 
which he was later to become Lord High Steward, while of the 
Crown he used an extravagant form of words almost certainly 
adapted from the famous claim of Richard II to bear the law in his 
breast: “the King hath had extraordinary care for the health of 
his Subjects. Rex enim omnes artes censetur habere in scrinio 
pectoris sui.” 

He then rehearsed the whole history of the case, and with the 


® 2 Brownl. 258. 

10 [bid. 260. The care of the public health is still ascribed to the Crown as 
medicus regni. (1909) 25 L. Q. Rev. 291. We very probably have here a minor 
result of the Reformation — the Crown succeeds the Church as supervisor of the 
medical profession. 

11 [bid, 262. 12 8 Co. 116b; 2 Brownl. 262. 13% 8 Co. 116b; 2 Brownl. 264. 
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concurrence of Warburton and Daniel,’* concentrated his atten- 
tion upon two points which he regarded as decisive in support of 
the action. In the first place, the College did not possess the 
powers they claimed over unlicensed (as distinct from incom- 
petent) practitioners; and secondly, even if they did, they had 
not pursued them aright. It is the fourth of the five reasons 
adduced in support of the former of these propositions that has 
since become so famous.*°- He points out that the Royal College 
of Physicians were to receive one-half of all the fines, and are 
therefore not only judges, but also parties in any case that comes 
before them, and it is an established maxim of common law that 
no man can be judge in his own case.** “ And it appears in our 
books that in many cases the common law will controul acts of 
parliament and sometimes adjudge them to be utterly void: for 
when an act of parliament is against common right or reason, or 
repugnant *’ or impossible to be performed, the common law will 
controul it and adjudge such act to be void;’’ — words which chal- 
lenged both Crown and Parliament, and provoked controversies 
which have continued to our own day. We shall have to consider 
how far the authorities cited by Coke support this contention; 
what light recent researches into early Year Book law have thrown 
upon the subject; the reception accorded to the doctrine by con- 
temporaries; its gradual abandonment in England; and its results 
in America. 


14 As to this, see infra, p. 51. 
15 8 Co. 118a; 2 Brownl. 265. 

16 For more than a dozen exceptions to this maxim, see 2 RoLLE, ABRIDGMENT 
93 and the numerous citations in Quincy, 525 (Mass. 1865). One of the cases cited 
by Coke has the following: “ Rolf: I will tell you a fable. Once upon a time there 
was a Pope who had committed a great offence, and the Cardinals came to him and 
said Peccasti, and he said, Judica me. And they said Non possumus quia caput es 
ecclesiae ; judica teipsum. And the Pope said Judico me cremari, and he was burnt. 
And in this case he was his own judge, and afterwards he was a Saint. So it is not 
inconvenient for a man to be his own judge.” Y.B. Hil. 8 Hen. VI, 6. The refer- 
ence must be to Saint Marcellinus, but the story here is not quite the same as that 
in general circulation. His legend appears in the Breviary, where his feast is April 26. 
See the notes by Sir Frederick Pollock in (1895) 10 Enc. Hist. REv. 293, 536. 

17 The meaning of repugnant is not clear; it would almost seem that it meant 
no more than distasteful to the court; there is no evidence to show what Coke 
meant by it precisely. In United States v. Cantril, 4 Cranch, 167 (U. S. 1807), it is 
used in the peculiar sense of “ self-contradictory.”” Elsewhere Coke uses it in the 
sense of “contrary to common law.” 1 Co. Inst. 206b; cf. Sullivan v. Adams, 3 


Gray, 476 (Mass. 1855). 
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II 


The first of these questions has already received some attention, 
and the significance of Tregor’s Case,* which is one of Coke’s 
principal authorities, has been the subject of considerable dis- 
cussion. It will be sufficient to summarize here the results which 
have been reached by the present writer in an earlier study.*® In 
the first place, Coke has seriously misquoted the Year Book 
thus: ‘“Herle saith some statutes are made against law and 
right, which those who made them perceiving, would not put them 
into execution.” The italicized words are interpolations by Coke 
which do not appear in the original, and introduce an idea of some 
superior “right ” which Herle certainly did not entertain. The 
only meaning which Herle’s words can reasonably be made to bear 
is that sometimes the legislator has repented of a hasty piece of 
work and has been content to allow it to become a dead letter. 
Secondly, whoever reads the whole of Herle’s remarks can see 
that he did not regard the statute then under discussion as falling 
within this category; on the contrary, he suggested a perfectly ob- 
vious and straightforward interpretation of it, in which Hilary con- 
curred. It cannot be denied that Coke’s first authority is far from 
convincing. 

His second instance is the anonymous case printed by Fitz- 
herbert from an inedited Year Book as Cessavit 42, which also 
has been discussed elsewhere.*® It goes much further to support 
his thesis than does Tregor’s Case, and recent discoveries have in- 
creased its historical value. In the Graunde Abridgement of Fitz- 
herbert it occupies but two lines, and they not altogether in- 
telligible, but in Coke’s telling the story gains an aunt and a niece 
as well as considerable clarity —all derived from an unspecified 
and unidentified source. However, even in the form in which it 
appears in Fitzherbert, it is plain that the judgment was in com- 
plete accordance with that in an earlier case, Copper v. Geder- 
ings,” which is much more fully reported, and for our knowledge 


18 Y. B. Pasch. 8 Edw. III, 26. 

19 PLUCKNETT, STATUTES AND THEIR INTERPRETATION IN THE 14TH CENTURY 
(1922) 68-70. 

20 Tbid. 66. 

21 Y. B. 3 Edw. II, 105. All three of the MSS. report the case as in the text, but 
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of which we are indebted to the Year Books of the Selden Society. 
The details of the earlier case need not detain us here: suffice it 
to say that the Statute of Westminster the Second enacted that the 
right of action in Cessavit should descend from a lord to his heir; 
but when an heir brought his writ, Chief Justice Bereford refused 
to maintain it, on the ground that if the action were allowed, cer- 
tain general principles of the common law would be disturbed. 
It is true that upon several occasions Bereford had the hardihood 
to embody his own distinctly original views upon legal problems 
in his judgments,” but in this case the same decision was given 
half a century later in the case Cessavit 42 quoted by Coke, and 
was duly enshrined in the books of authority as the final law upon 
the subject.” Here then is no mere caprice of one particular 
judge but a catena of authorities extending from the middle of the 
fourteenth century down to Coke’s own day. The statement of 
Sir Frederick Pollock ** that “ no case is known, in fact, in which 
an English court of justice has openly taken on itself to overrule 
or disregard the plain meaning of an Act of Parliament ” must be 
taken subject to this exception (and others will appear later), 
which the publication of the Selden Society’s Year Books has 
brought to light. The courts in these cases did undoubtedly “ dis- 
regard the plain meaning of an Act of Parliament; ” but in telling 
the story Lord Coke has made the important addition of the 
words “ because it would be against common right and reason, 
the common law adjudges the said act of parliament as to that 
point void.” There is no such judgment as this in the report; the 
statute is not held void; it is just ignored. To this fact Coke 
has really added an explanation and a theory all his own —an 
addition that was to be of immense importance in subsequent 
history. 

The third great precedent cited by Coke is another case in Fitz- 
herbert — Annuitie 41. A better report, however, is translated 


as the record has not been clearly identified, there may be some doubt as to exactly 
what happened. Even assuming that Maitland found the correct record, there is no 
great inconsistency. The plaintiff may well have sought leave to retire from the 
writ in view of an inevitable judgment that the action was not maintainable. 

22 PLUCKNETT, Op. cit. supra note 19, at 129-31. 

23 Natura Brevium (1553) clvii d; FirzHersert, NATURA Brevrum (Hale’s ed. 
1755) 209; cf. 2 Co. Inst. 402, 460. 
24 PoLtock, First Book oF JURISPRUDENCE (3d ed. 1911) 264. 
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below * from the earlier and very rare Abridgment of Statham, 
where it appears as Annuitie 11. The Statute of Carlisle, first put 
forth in 1305 and finally enacted in 1307, had much to say of 
ecclesiastical affairs, and notably of a legal problem which had 
long been prominent in the courts. Many of the smaller religious 
houses did not possess common seals, but contented themselves 
with the personal seal of their head. Thus questions inevitably 
arose as to whether a particular document under an abbot’s seal 
was his personal deed binding only himself, or the deed of the 
ecclesiastical corporation of which he was the head. To do away 
with this fruitful source of confusion the statute orders all such 
religious: houses to have a common seal for their corporate acts, 
and (unless such is the case already) to place this seal in the 
custody of the prior and four worthiest brethren who shall keep 
it secured under the abbot’s private seal, so that the abbot cannot 
use it without the knowledge of the convent. By this means it was 
hoped that the presence of the conventual seal would be an in- 
fallible proof of the concurrence of the convent in the act of its 
head. Was this statute in direct conflict with Church law? The 
general idea that temporal regulations could be made specifying 
the mode of authentication required to give validity to the tem- 
poral acts of spiritual bodies is reasonable enough, and one can 
heartily sympathize with the common lawyers’ fervent desire to 
devise a means of knowing exactly when an act was that of the 
corporation, and when it was only the personal act of its head. 
But the means adopted involved grave interference with the in- 
ternal economy of ecclesiastical bodies, which was already the 


25 “ Pasch. 27 Hen. VI. One Rous brought annuity against an abbot and showed 
a deed of annuity made by the abbot’s predecessor and sealed with the convent seal, 
which annuity was of certain bread, beer, robes and other things &c. Pole. The 
Statute of Carlisle said of Cistercians and Premonstratensians and Austens who 
have convent and common Seal, that the common seal shall be in the keeping of 
the prior (who is under the abbot) and four others, the wisest of the house; and 
that any deed sealed with the common seal which is not in such custody shall be 
void. And we tell you that at the time when this deed was sealed, the seal was out 
of their custody, and the opinion of the Court was that this statute is void for it 
is impertinent to be observed, for the seal being in their custody, the abbot cannot 
seal anything with it, for when it is in the abbot’s hands it is ipso facto out of their 
zustody. And if it were observed, every common seal would be defeated by a simple 
surmise which cannot be tried &c. Vide, quia bene debate et plusours excepcions 
pris al ple &c.” 

Miss Klingelsmith in 1 SratHAM (1915) 114, has followed the traditional view 
and translated “ impertinent ” by “ impossible.” 
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subject of canonical legislation. The Church’s law placed the 
custody of the common seal in the hands of the head alone, and 
afforded as yet no effective means of ensuring the concurrence of 
the members in the act of their sovereign.** However, we find in 
1366 that in his visitation of a priory which had suffered from an 
autocratic head, the Bishop of Lichfield ordered that the common 
seal should be kept in a chest with three locks, one for the prior 
and the others for two canons to be elected by the whole house.” 
This is clearly in the spirit of the Statute of Carlisle, but it seems 
to have been not the normal arrangement but a special discipline 
for a spendthrift abbot. Canon law still charged the head of a 
house with the duty of keeping and honestly using the common 
seal, and inasmuch as the statute professed to relieve him of this 
duty, it was certainly trespassing upon ecclesiastical territory.”* 
If the statute could have simply insisted upon conventual acts 
bearing the conventual seal, there would probably have been little 
trouble, but it went further and proceeded to invalidate acts bear- 
ing even the conventual seal if it had not been kept in the custody 
of the prior and four brethren as laid down in the act. This was a 
necessary step, and the intention was clearly to modify the rigor 
of the statute and to protect convents against abbots who applied 
the conventual seal without the knowledge of their convent. 


26 “ Unusquisque [prelatus] per se illud [sc. sigillum] custodiat, vel uni soli de 
cuius fide confidat custodiendum committat, qui etiam iuret quod illud fideliter cus- 
todiet, nec ad sigillandum aliquid alicui concedet nec ipse etiam aliquid sigillet 
inde ex quo possit praejudicium alicui generari, nisi quid dominus eius prius legerit 
et viderit diligenter et sic praeceperit sigillari.’” Const. Orronis (1679) 69 (en- 
acted in 1236). The delegation of the seal here contemplated is that which was 
customarily made to officials who relieved their principals of much routine work, 
and is quite distinct from the compulsory delegation of the seal to subordinates in 
order to insure their constitutional control over their head. 

27 StRETTON’s SECOND REGISTER (8 Salt Soc. Collections (N. s.) 1905) 114. At 
an earlier period the Pope himself might prescribe-such an arrangement where the 
case necessitated it: Innocent III, for example, imposed it upon the spendthrift 
abbot of Bourgueil in 1198: “ praecipimus etiam ut duo fratres bonae vitae et ma- 
turae aetatis sigillum capituli custodiant nec ideo aliquid nisi de communi assensu 
sigillent.” Register I, ep. 311 (MicNE, Patrotocia Latina, CCXIV, 271). 

28 It is interesting to note thai a similar device was in use (voluntarily, it would 
seem) in some lay communities; for example Coventry in 1424 kept its common seal 
in a bag which in turn was sealed by four citizens, while in 1421 the common seal 
was kept in the common chest of which the mayor and three others held one key 
each — the number of keys rising to five by 1445. Coventry Leet Boox (1867) 
22, 73, 218. Probably the sealed bag was kept within the common pyx. 
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Nevertheless this provision was obviously impossible to work, 
unless, perhaps, the close and cordial codperation of the Church 
could have been secured,” and the common law courts were there- 
fore still in the same dilemma of having to settle disputes between 
abbots and their convents without being able to impose any regu- 
lations upon them, or to obtain any reliable facts as to their par- 
ticipation or otherwise in acts which purported to be conventual. 

This difficulty is clearly brought out in the case before us, which 
arose in 1449 — over a hundred and forty years after the passing 
of the statute. A convent invoked the aid of the statute to defeat 
a deed charging them with an annuity, on the ground that at the 
time the deed was made their common seal was not in the proper 
custody specified in the act. The opinion of the court was two- 
fold. There was the famous piece of dialectic which demonstrated 
that the statute could not be obeyed, for if the seal was kept by the 
prior and four brethren, how could the abbot use it at all? This 
was followed by the more convincing reason that if the latter part 
of the statute was to be applied, a convent could virtually avoid 
any of its acts by simply alleging that the seal was not in the 
proper custody —a fact that the lay courts had no satisfactory 
means of trying. 

Several points require attention. First, we are told of no judg- 
ment, but only the “opinion” of the court, and this does not 
necessarily mean more than that the reporter believed that the 
court inclined to one side rather than the other. Judgment is not 
reported and may never have taken place. Secondly, we do find 
the word “ void ” used of a statute, though it is unfortunate that 
we have no access to any document earlier than about forty years 
after the event, and that the arguments, which we know were very 
full and interesting, are no longer extant. Thirdly, Mr. Brinton 
Coxe’s conjecture *° that the decision was influenced by considera- 
tions of canon law is less convincing (although the statute cer- 
tainly was an interference in purely ecclesiastical matters), since 
it was the abbey which sought to maintain the validity of the 
statute, and the lay judges who held that it was void. Finally, 
the excuse given by the judges for their opinion is not the impossi- 

29 Where a convent alleged that an act had been sealed “ furtively ” without 
their knowledge or consent, canon law permitted the sworn evidence of the brethren 


to be taken: c. 5, X. 2. 19. (1187-1191). 
30 Coxe, JupIcIAL PowER AND UNCONSTITUTIONAL LEGISLATION (1893) 158. 
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bility of applying the act, as stated by Coke ** and Blackstone; ** 
for the court still had spirit enough to call the statute “ imperti- 
nent,” although it is very significant that it was thought prudent to 
accompany this with a piece of ratiocination making out a super- 
ficial impossibility. The inference is irresistible; the court was 
feeling distinctly nervous at such a step, even if only expressed in 
a mere opinion, and the contrast with the earlier cases in which 
statutes were brushed aside without apology and almost without 
comment, is very striking. 

How far, then, is the case authority for the thesis which Coke 
builds upon it? In the first place, there are the very serious ob- 
jections that the report is scanty and only tells of the debate upon 
one point, although we know that many other questions were 
raised and discussed in the case. Consequently it becomes all the 
more necessary to insist that the passage that we have in the 
Abridgment is not a judgment, but what the reporter believes to 
be the “ opinion ” of the court on this one point that happened to 
interest him. Probably no judgment was given at that hearing, 
but only an adjournment to a later term, by which time the court 
may well have changed its opinion, or counsei have shifted their 
arguments to other and less controversial grounds —a frequent 
occurrence in Year Book cases. In the report as we have it there 
is no discussion whatever of the proposition that the statute was 
void, but merely Pole’s plea, immediately followed by the court’s 
opinion. In view of this drastic suppression of the arguments 
pro and contra, which we know were numerous, it would be very 
hazardous to assume that we can accurately reconstruct the court’s 
sentiments upon the subject, seeing that all information as to the 
divergent points of view of the various counsel, which is equally 
necessary for a correct interpretation of the case, is completely 
lost. In addition to this it is impossible to tell what weight (if 
any) this point had in determining the court’s judgment (if such 
there was), for other points were debated. Historically, there- 
fore, the case contains far too many unknown factors to be used 
with any degree of confidence or safety. 

But this was manifestly not the point of view from which Sir 
Edward Coke and most of his contemporaries would have regarded 
the case; and so it is only fair that we should try to divest our- 


81 2 Co, Inst. 587-88. 82 ; Bi, Comm. or. 
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selves for a moment of the critical habits of the modern historian, 
and see the case as it would have appeared to a seventeenth cen- 
tury lawyer. It is printed clearly and intelligibly in a famous and 
authoritative folio, with all the pomp and circumstance of Law- 
French and black-letter. The text is therefore assumed to be 
satisfactory enough. True, we have only an “ opinion ”; but since 
it has been in the abridgments for over a century, the “ ancients 
and sages ” of the law surely must have valued it highly. It may 
certainly be presumed to have the approbation of that much re- 
spected judge, Sir Anthony Fitzherbert, who set it there; conse- 
quently its authority is undeniably high. As for the subject matter 
and the actual grounds for the decision, they are brief enough to 
be quoted verbatim; and so one can shift the burden of interpret- 
ing them on to the learned reader, who at least cannot deny that 
“the opinion of the Court was that the statute is void.” The 
diversity of the reasons assigned for the decision is more apparent 
than real, for our old lawyer will refuse to admit that the dialectic 
we speak of so slightingly is not a very palpable difficulty — even 
something of the same nature as the well-nigh impossibility of 
trying the issue so confidently authorized in the act. The word 
“impertinent ” is not so clear as it might be, but broadly speaking, 
“ impossible ” seems to get the meaning well enough. Treated in 
this way, the case takes a rather different aspect, and if we say, 
as we surely must, that it is much less convincing to us than to 
Coke, we must also add that the difference is due to the centuries 
which separate us from his age and thought. 

The last case to which Chief Justice Coke gives extended no- 
tice, approaches the problem from a different angle. In early Year 
Book days the king was “ prerogative.” That is to say, there was 
a certain point beyond which the ordinary law of the land did not 
apply to him — in much the same way, for example, (though to a 
much less extent) as “ one cannot use the law of the land in all 
its points against a merchant.” ** What will happen then if a 
statute conflicts with this prerogative character of the Crown? 

Such a situation arose out of the vast overturning of legal titles 
due to the suppression of religious houses and chantries at the 
Reformation. In consequence of various statutes large numbers 
of landed properties were deemed to be in the seisin of the Crown, 


83 Bereford, C. J., in Y. B. 4 Edw. II, 154. 
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and remained in that condition until they were granted out to sub- 
jects by royal letters patent. Many of these lands were subject 
to complicated incidents and obligations which the statutes at- 
tempted to adjust. For example, many lands not only supported 
their ecclesiastical owners, but had also been subjected to various 
rent charges and rents sec, payable to laymen who were in no way 
connected with religious foundations. Clearly these people should 
not be made to lose their incomes merely because the lands upon 
which they were secured had been confiscated; so the act explicitly 
provides that such rents shall be saved to all manner of persons. 
Consequently the seisin of the king, and that of his patentee if 
the lands had been granted out, made no difference, and rents of 
this class were duly paid by the king and those deriving title from 
him. So far there was no difficulty. But some of the lands were 
subject to a peculiar burden known as rent service, and here com- 
plications arose. Rent service is a rent reserved at the time of 
making a feoffment, and is due to a lord from his tenant in virtue 
of their feudal relationship and the fealty which it involved. It is 
not a charge, but a feudal service, and the lord can exact it by 
distress (even though there be no clause of distress in the feoff- 
ment to authorize it), for although the land is held by the tenant 
in demesne, yet it is also held by the lord in service, and a lord can 
distrain within his own fee. When land subject to this type of 
rent came into the king’s hands, it suffered a change. The king 
is prerogative and cannot stoop to perform services to any man, 
and therefore these rent services are extinguished immediately the 
lands come into the king’s seisin. The statute for the suppression 
of the chantries, however, in its endeavor to be as just as possible, 
contained a general saving of all peoples’ rights to rents (including 
rent services) due from chantry lands.** Here, then, is a conflict 
between the prerogative and the statute; the one extinguishes 
these rents, and the other protects them. Which shall prevail? 
A group of Elizabethan cases which Lord Coke cites *° gives us 
the answer. The first is anonymous, but dated 1572.*°° The re- 
port is brief: “‘ Memorandum, That it was resolved by the opinion 

84 (1547) 1 Epw. VI, c. 14, §17. At the suppression of the monasteries, this 
concession was deliberately refused, not only to rent services, but also to rents sec. 
(1539) 31 Hen. VIII, c. 13, § 4. 


85 8 Co. 118b. 
36 3 Dyer, 313 (K. B. 1572). 


BONHAM’S CASE AND JUDICIAL REVIEW 43 


of the Court in the Bench, That the seigniory and tenure of obit 
land, or chantry land, is extinct by the possession of the King, by 
the act of 1 £. 6. [c. 14] notwithstanding the saving in the act; 
propter absurditatem &c.” So we have here yet another sort of 
defect which has been suggested as fatal to an act of Parliament; 
to “ impertinence ” and, apparently, impossibility, we must now 
add absurdity. At first sight the decision sounds drastic, but the 
report goes on to explain that even if the tenure is extinguished 
(and of course it can never be revived afterwards), nevertheless 
the rent services which were part of the tenure can still be exacted 
by the lord from the king’s grantee by means of distress and 
avowry. The situation is curious: the court, greatly daring, re- 
fuses to recognize the express words of the statute in favor of 
rent services, and roundly declares them extinct non obstante the 
act; but what it takes away with one hand, it prudently restores 
with the other, for it concedes that the quondam lord — we may 
no longer call him lord after the king’s seisin — may still exact his 
rent by way of distress. In fact, the court’s temerity had no 
practical result whatever beyond the change of one single word, 
as we may learn from Strowd’s Case,*’ in which the matter was 
finally settled thus: 


“Tf a man has lands which were once parcel of the possessions of 
a chantry, and which came to the King under the Statute of Dissolution 
at the time of the dissolution, and were formerly held of someone 
else by rent and fealty [7.e., by rent service] or by service which is 
chivalry, the King’s patentee shall now hold the tenements according 
to the patent [i.e., of the King] and not of the former lord and his 
heirs, and by the services by which they were anciently held, save that 
the same rent that was formerly rent service, he shall pay as a rent 
charge distrainable of common right only by the said person who was 
formerly lord and his heirs. And thus was the saving in the said 
statute expounded by the Justices of the Common Bench.” 


The question is now displayed in its right proportions. The de- 
cision is identical with that in the anonymous case which we have 
just mentioned, but without the rhetoric. The ostentatious judg- 
ment “ notwithstanding the saving in the act” is now reduced to 
its proper place as being merely an expounding of the statute. 


87 y And. 45 (C. P. 1575); 3 Leon. 58 (C. P. 1575); 4 Leon. 40 (C. P. 1575). 
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The act saves these rents, and so did both of the judgments. The 
only difference was that the statute still called them rent services, 
although the judges, for technical reasons bordering upon ped- 
antry, preferred to call them rent charges. In the former case the 
court adopted this terminology with a pretentious flourish; in the 
second, it soberly described its action as simply exposition. 

One need only quote the words of Coke in this connection to 
show clearly how much he has magnified the importance of these 
cases: “So the statute of 1 E. 6. c. 14 gives chauntries, &c. to 
the King, saving to the donor, &c. all such rents, services, &c. 
and the common law controuls it, and adjudges it void as to serv- 
ices, and the donor shall have the rent, as a rentseck, distrainable 
of common right, for it would be against common right and rea- 
son that the King should hold of any, or do service to any of his 
subjects, 14 Eliz. Dyer 313. and so it was adjudged in... 
Strowd’s case.” ** Nowhere does Coke’s dogma of a controlling 
common law appear in the reports of these cases, and the void- 
ance of the statute on those grounds is certainly not “ adjudged 
in Strowd’s case.” 

Finally, Sir Edward Coke concludes this portion of his argu- 
ment with an imaginary case: “So if any act of parliament gives 
to any to hold, or to have cognisance of all manner of pleas aris- 
ing before him in his manor of D., yet he shall hold no plea to 
which he himself is party; for as hath been said, iniquum est 
aliquem suae rei esse judicem.”*® His argument began with the 
proposition that letters patent could not make a man judge in his 
own case, and as a result of the subsequent discussion, he 
reached the position that an act of Parliament of this nature was 
equally ineffective. 

We have now taken Coke’s authorities as he presents them, and 
it remains, first, to assess the value of his arguments from the 
point of view of contemporary scholarship. Tregor’s Case proves 
nothing; Cessavit 42, on the other hand, is a strong precedent in 
his favor; Annuitie 41 would have looked strong also, although it 


88 8 Co. 118b. 

39 This “ manor of D.” is, of course, none other than the manor of Dale which 
figures so often in the imaginary cases propounded by common lawyers. Corwin, 
Tue Doctrine oF Jupictat Review (1914) 69, however, finds a new precedent in 
this “ case arising in the manor of Dales [sic] where it was held ” etc. 
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is, in fact, of doubtful import; while Strowd’s Case is valueless. 
To his fellow justices, therefore, Coke was able to present a fairly 
convincing case in which the weak points were by no means obvi- 
ous to an uncritical mind, while there was at least one clear and 
incontestable precedent in his favor. If, however, we apply mod- 
ern scholarship to the problem, and make use of sources which 
were not available in his day, the result is rather different. As 
we have already indicated, the facts alleged by the Chief Justice 
can even be confirmed in some cases by newly published Year 
Books; but on the other hand, the theory which he believed to be 
their legal foundation must be credited to his own political 
thought rather than to that of his mediaeval predecessors upon 
the Common Bench. In discussing Copper v. Gederings, which 
anticipated the judgment in Cessavit 42, we pointed out that al- 
though the court deprived an heir of a right of action explicitly 
granted to him by a statute, because such an action if allowed — 
would seriously disturb the general law on such matters, yet the 
court did not inquire into the authority of the statute, nor even 
the conflict of it and the common law. It simply quashed the 
writ on a plea to the action. The constitutional question was 
never discussed, nor even raised. The nature of statutes was not 
questioned, and there is certainly not the faintest suggestion of 
declaring a statute void. The judges did indeed prefer in this 
case to follow the common law rather than the statute, but they 
tell us nothing of their inherent right to “control” legislation 
in its name. A few more instances are extant of this strange 
habit of quietly ignoring a statute without assigning any con- 
stitutional grounds for doing so, or specifying what powers the 
court claimed to possess in that behalf, and they have already 
been discussed elsewhere.*° Finally it must be insisted that these 
cases are comparatively early, and are not to be found in the later 
Year Books. Coke’s work is therefore in the nature of an anti- 
quarian revival of obsolescent law with a view to applying it to 
current needs, an attitude towards history which was character- 
istic of the age, and which can be illustrated from the contro- 
versial literature of all parties. 

It may be of interest to examine here a few other cases which 
have been alleged in support of the theory by Sir Edward Coke 


40 PLUCKNETT, Op. cit, supra note 19, at 60, 66—71, 
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in other parts of his Reports — for Dr. Bonham’s Case is not the 
only place where these high powers are attributed to the common 
law judges. 

We will begin with the famous Sheriff of Northumberland’s 
Case ** which figures largely in the arguments of Calvin’s Case ** 
and later in Godden v. Hales,** and which has not yet been thor- 
oughly examined. There is a short note upon the case by Coke,** 
but the fullest treatment of it is from the pen of his life-long rival, 
Lord Bacon, in his Maxims, regula xix." These maxims were 
apparently written earlier than 1597 although they were not pub- 
lished until 1630; so there is a possibility of their being known to 
Coke while he was preparing what we have preserved to us as 
the twelfth part of his Reports. Lord Bacon’s remarks are as 
follows: 


“So if there be a statute made ‘that no sheriff shall continue in his 
office above a year, and if any patent be made to the contrary it shall 
be void; and if there be any clausula non obstante contained in such 
patent to dispense with the present act, that such clause also shall be 
void; ’ yet nevertheless a patent of a sheriff’s office made by the king 
for term of life, with a non obstante, will be good in law, contrary to 
such statute which pretendeth to exclude non obstantes: and the reason 
is, because it is an inseparable prerogative of the crown to dispense 
with politic statutes, and of that kind; and then the derogatory clause 
hurteth not.” 


Reference to the Year Book shows clearly enough that some 
such case arose, but we are told most definitely that “‘ forasmuch 
as this was the first time, the Justices, Sergeants, and King’s Attor- 
ney agreed that they should study the matter well, and then be 
heard; and what they said counted for nothing, since they wished - 
to retain their freedom to say what they liked, and to consider 
what they had said up till now as nothing.” With these words 
the report concludes and nothing is known of the later history 
of the case. There is, moreover, in Brook’s Abridgment another 


41 Y. B. Mich. 2 Hen. VII, 20. 
42 » Co. 1a, 14a (C. P. 1608). 
43 2 Shower, *475 (K. B. 1686) (reported more fully in Bacon, ABRIDGMENT, 
tit. Prerogative, D7). 

44 12 Co. 18. 
45 » Bacon, Works (Spedding ed. 1879) 369-72. 
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report of the case *° which is still more emphatic; “and the mat- 
ter was let drop on this day and nothing was adjudged,” we there 
read. There could hardly be a more explicit warning against using 
it as a precedent, or regarding it as adjudging or deciding upon 
any point of law; and yet in defiance of this disclaimer in the re- 
port itself, we find it quoted in Calvin’s Case as “agreed.” It 
was all to no use that the authority of the case was afterwards 
denied, for in Godden v. Hales the court apparently felt that if 
there was no such decision in The Sheriff's Case there ought to 
have been, and so they proceeded to raise the case posthumously 
to the dignity of a precedent after the lapse of two hundred years 
by adjudging “that the case of sheriffs in the second year of 
Henry the Seventh, was law, and always taken as law.’”*” So 
much, then, for the authority of the case. As for the substance 
of the arguments reported in the Year Book, still further com- 
ments will have to be passed. As both Coke and Bacon remark 
the report alleged that the statutes 28 Epw. III, c. 7, and 42 Epw. 
III, c. 5, forbid any sheriff from serving more than a year in his 
office, even if his patent should contain a clause non obstante this 
present act; and that Henry Percy claimed to hold office under 
such a patent appointing him Sheriff of Northumberland for life 
notwithstanding the statute. There are two facts which are very 
material to the discussion, but which do not figure in the Year 
Book report at all. The first is that the statutes quoted contain 
no such provision forbidding clauses of non obstante. The sec- 
ond is that this provision does occur in another statute, viz. 23 
Hen. VI, c. 7, which is not mentioned in the arguments, but this 
very act contains also an express saving of the rights of those 
sheriffs who held office for life. Percy’s patent is therefore per- 
fectly valid under the statute.“* We may suggest a reason why 
the novel debate in the Year Book was never resumed; when the 
judges and sergeants and the king’s attorney eventually “ studied 
the matter well ” they must have discovered the existence of this 


46 Tit. Patentes, 109. 

47 2 Shower, *478. 

48 Percy was sheriff until the death of Richard III when he was superseded by 
Sir Robert Maners; he was restored in 1488 — immediately after this case — when 
he rendered accounts from the beginning of the reign, including the whole of 
Maners’ term. 
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statute of Henry VI and the saving it contained in favor of 
shrievalties in fee. Once this statute was found, further argu- 
ment became unnecessary. Finally it will be observed that the 
situation discussed by Coke and Bacon of a patent attempting to 
dispense with a statute although the statute itself forbids it, did 
not arise in this case at all. 

The Prior of Castle Acre v. The Dean of St. Stephen’s* is 
sometimes quoted as an example of the limitation of the powers 
of the legislature. The case is much too complicated for full 
treatment here, but the material point is that a priory which was 
“ parson ” of a church was suppressed and vested in the Crown 
by virtue of an act of Parliament. Did the Crown thereby be- 
come “ parson ” of the church? Chief Justice Frowyke summed 
up after protracted argument: 


“ As for the other matter, whether the king can be parson by the 
Act of Parliament, as I see it, it is not a great matter to argue, for I 
have never seen that a temporal man can be parson without the agree- 
ment of the Supreme Head. And in all the cases which have been put, 
sc. of benefices in Wales and benefices which laymen have in their 
own use,"® I have seen the matter, and the king had them by the as- 
sent and agreement of the Supreme Head. So a temporal act without 
the assent of the Supreme Head cannot make the king parson.” 


At the end of the report we find a significant “ Quaere” which 
becomes all the more explicable when one remembers the words 
of Justice Kingsmill who had said, “ We cannot make any tem- 
poral man by our law to have spiritual jurisdiction, for no one 
can do this save the Supreme Head,” and that the Act of Su- 
premacy was less than thirty years ahead. From our point of 
view, however, the case is less important, for the fact that a 
statute could not operate in the ecclesiastical sphere proves no 
more than does the fact that it could not operate in any other 
foreign jurisdiction. 


49 Y. B. Hil. 21 Hen. VII, 1-5. 

50 Coningsby had argued that “infants and laymen can and do hold prebends 
which have no cure of souls, and so the King can be parson, as any layman can, 
for there is an endowed vicarage with the cure of souls”; and the King has divers 
benefices in Wales which are continually in his hands. 
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III 


Such then were the grounds upon which Coke built his imposing 
theory. We must now describe the reception which his contem- 
poraries accorded it. For the time being, Coke was dominant, 
and consequently we find his point of view expressed repeatedly 
in the courts. True it is that Bacon was influential enough to se- 
cure the promotion of his rival to the more dignified but less 
lucrative post of Chief Justice of the King’s Bench on the death 
of Sir Thomas Fleming in 1613, yet his successor in the Common 
Pleas, Sir Henry Hobart, was a staunch upholder of Coke’s view 
of the common law, as may be seen in Day v. Savadge." Sav- 
adge, on behalf of the City of London, had exacted certain wharf- 
dues from Day, although the latter claimed that by the custom of 
the City he was not liable. The issue reached was that there 
was no such custom, and the question arose as to how its exist- 
ence could be tried. The City claimed the ancient privilege, con- 
firmed to them, it was alleged, by a statute of 7 Ric. II,°? which 
authorized their Recorder, by word of mouth, to declare what 
were the customs of the City —to which it was objected that 
such a procedure would make them judge in their own case. The 
judgment of Chief Justice Hobart dealt with a number of points, 
and in discussing the so-called statute he declared that “ even’an 
Act of Parliament made against Natural Equity, as to make a 
Man Judge in his own Cause, is void in itself, for Jura naturae 
sunt immutabilia and they are leges legum.”** A noteworthy 
feature of the case, which is reported by the Chief Justice him- . 
self, is that no authorities are cited for the proposition that an 
act of Parliament against natural equity is void, and that no 
reference whatever is made to Bonham’s Case as establishing it. 
Clearly, then, in Hobart’s opinion, the truth of its doctrine was 
beyond dispute, and although it was already possible to refer to 


51 Hobart, 85 (K. B. 1614). 

52 There is room for discussion as to the exact nature of this confirmation; for 
our purposes, however, the question is immaterial, for the court undoubtedly be- 
lieved that it was dealing with a true statute. See HisrortcaL CHARTERS AND CoNn- 
STITUTIONAL DOCUMENTS OF THE City oF Lonpon (1884) xxviii-xxx, 70-73, 314. 

53 This is a rather serious misquotation of Bracton, f. 4, who had written that 
“jura enim naturalia dicuntur immutabilia quia non possunt ex toto abrogari vel 
auferri; potuit tamen eis derogari vel detrahi in specie vel in parte.” 
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Coke’s report of Bonham’s Case, which was published in 1611, 
it is highly probable that Hobart’s natural caution warned him 
against too open a tribute to one whose fortunes had already 
begun to decline. 

That Hobart was a thorough believer in Coke’s doctrine, how- 
ever, can be seen just as plainly in his judgment in Lord Sheffield 
v. Ratcliffe °* where he claims wide power of judicial review: “ if 
you ask me, then, by what rule the judges guided themselves in 
this diverse exposition of the self same word and sentence? I 
answer, it was by that liberty and authority that judges have over 
laws, especially over statute laws, according to reason and best 
convenience, to mould them to the truest and best use. .. .”™ 
Coke had claimed that the common law was fundamental, and it 
was an inevitable corollary of this theorem that the bench, as 
the sole repository of this common law, should regard itself as 
thereby endowed with authority to treat statutes with the widest 
discretion. It is impossible to deny that Hobart’s doctrine is 
implicit in that of his predecessor. 

Coke’s removal to the King’s Bench in 1613 was the prelude 
to still sterner measures, in view of the fact that he was soon to 
give still more offense; in June, 1616, he was suspended from his 
office and ordered to “correct” his Reports. In the following 
October there was a schedule of five questions which were put to 
the’ Chief Justice by the King, apparently on the suggestion of 
Bacon and the Solicitor-General, Yelverton, the fourth of which 
demanded an explanation of the dictum in Bonham’s Case that 
the common law will control acts of Parliament. Coke’s written 
reply is preserved for us,°° and shows his complete confidence in 
the historical basis of his theory. ‘‘ The words of my report do 
not import any new opinion,” he wrote, “ but only a relation of 
such authorities of law, as had been adjudged and resolved in 
former times, and were cited in the argument of Bonham’s case; 
and therefore the words of my book are these; ‘It appeareth in 
our books, that in many cases the common law shall control acts 
of parliament, and sometimes adjudge them to be utterly void,’ ” 


54 Hobart, 334a, 346 (K. B. 1615). 

55 These words were quoted by General Varnum in the course of his argument 
in Trevett v. Weeden. See infra, p. 66. 

56 6 Bacon, Works (1803 ed.) 405. 
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(quoting the long passage from his report containing the mediaeval 
precedents which we have already considered in detail), “ which 
cases being cited in the argument of this case,” he continued, 
“and I finding them truly vouched, I reported them in this case, 
as my part was, and had no other meaning than so far as those 
particular cases there cited do extend unto.” Here as elsewhere 
Coke refused to acknowledge any substantial error in his writings, 
and boldly met his accusers by repeating the offending passages 
word by word as he first wrote them. He had been suspended 
from office some months earlier and commanded to correct his 
Reports, but the only defects he would acknowledge were a few 
trifling slips which he protested were extremely few, considering 
the magnitude of his work.” 

An even more serious attack upon the judgment in Bonham’s 
Case has been attributed to the Chancellor, Lord Ellesmere, who, 
it is said, prepared a set of criticisms upon the Reports which re- 
mained in manuscript until the early part of the eighteenth cen- 
tury."* Besides accusing the Chief Justice of trampling upon the 
Act of Parliament of 14 and 15 Hen. VIII, “ having no precedent 
before him, but many judgments against him,” it is further 
alleged that this was “ in triumph of himself, being accompanied 
by the opinion of one Judge only for the matter in law, where 
three other Judges were against him.” In his report Coke claims 
the concurrence of Justices Warburton and Daniel, and also the 
extra-judicial support of Sir Thomas Fleming, Chief Justice of 
the King’s Bench;*® while Sergeant Hill in a manuscript note in 
his copy of Ellesmere acquits Coke of this charge on the inde- 
pendent evidence of Brownlow, who implies that Coke had a 
majority on the bench.” It would seem that the Royalist party 
did not regard this point as easy to establish, for it does not 
appear in the list of five objections which Coke was ordered to 


57 But in at least one case Coke has been found guilty of reporting exactly the 
opposite of the actual decision in a case. WALtAce, Reporters (4th ed. 1882) 174; 
cf. Beale, Southcott v. Bennett (1899) 13 Harv. L. Rev. 43. 

58 Tue Lorp CHANCELLOR EGERTON’S OBSERVATIONS ON THE Lorp CoKe’s RE- 
ports. London folio, n. d. [?1710— British Museum Catalogue]. For its author- 
ship, see 5 HotpswortH, History or EnciisH Law (1924) 478 n. 1; (1920) 36 
L. Q. REv. 4. 

59 § Co. 117a, 1218. 

6° This note is printed in 4 Co. (Thomas and Frazer ed. 1826) 375, n. c. 
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meet. It is very significant, too, that even Lord Ellesmere in his 
address to Chief Justice Montagu, commending those judges who 
do not declare statutes void for being contrary to reason and 
common right, makes one exception — “I speak not of impos- 
sibilities or direct repugnances.” ** 

Upon the fall of Coke, his doctrine naturally suffered an eclipse, 
which, however, was not total, for we find Justice Berkeley an- 
nouncing “ that in some cases the Judges were above an act of 
Parliament.” °** Experiments were indeed made during the Com- 
monwealth, notably in the Instrument of Government,® in the 
direction of establishing a fundamental law, but with little suc- 
cess. It was not until the Restoration that we find it again in 
the reports, and then it is strangely twisted to the advantage of 
the Crown. In the famous case of Godden v. Hales, it was 
argued whether the Crown had the prerogative of dispensing with 
“laws of government,” for, said Sergeant Glanvil, “there’s a 
great Distinction between the Laws of Property and those of 
Government ” — and if we would express in one compendious 
sentence the difference of outlook between modern and mediaeval 
political thought, it would be hard to improve upon this. To 
the middle ages they were all one.® Sir Thomas Powys “ urged 
that the King’s Prerogative was, and is as much the Law of 
England as any Statute.” Much was made of the Sheriff of 
Northumberland’s Case °° although Northey vigorously denied its 
authority. Finally the “Lord Chief Justice took time to con- 
sider of it, and spake with the other Judges, and three or four Days 
after, declared that he and all the Judges (except Street and 
Powell, who doubted) were of opinion, that the kings of England 
were absolute sovereigns; that the laws were the king’s laws; 
that the king had a power to dispense with any of the laws of 
government as he saw necessity for it; that he was sole judge of 
that necessity; that no act of Parliament could take away that 


61 Moore, 828 (K. B. 1616). 
62 2 [James Grant], Law AND Lawyers (1840) 212. 

63 See JeEnKs, CONSTITUTIONAL EXPERIMENTS OF THE COMMONWEALTH (1890). 
84 2 Shower, *475 (K. B. 1686) ; Bacon, ABRIDGMENT, tit. Prerogative, D7. 

65 Compare Bacon’s observation quoted supra, p. 46; and for examples of the 
mediaeval attitude towards public law, see Plucknett, The Lancastrian Constitution, 
in Tupor Stuptes PrEesENTED TO A. F. Pottarp (1924) 163 eb seq. 

66 Discussed supra, p. 46. 
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power; that this was such a law; that the case of sheriffs in the 
second year of Henry the Seventh, was law, and always taken as 
law; and that it was a much stronger case than this; and therefore 
gave judgment for the defendant. The prerogative is undoubtedly 
part of the common law of the land, and if statutes cannot alter the 
fundamental law, then surely the prerogative is beyond their reach. 
Coke’s doctrine is already bearing strange fruit. The fact that the 
decision has ever since been the subject of severe condemnation on 
political grounds must not be allowed to obscure the legal and 
historical basis for it. In the words of Mr. Brinton Coxe: 


“ According to now prevalent American ideas, if the constitution of 
England had been written, and such a prerogative right had been 
constitutional, the court ought to have done precisely what it did. 
Moreover, had the decision been one in favour of a popular right in- 
stead of a prerogative right, the assertion of a judicial competency of 
deciding a questioned statute to be contrary to binding right, might 
have been, perhaps, very differently regarded... . 

“Trevett v. Weeden ** was a case in which a statute, made under 
an unwritten constitution, and destroying the popular right of trial by 
jury, was judicially rejected as unconstitutional and therefore void. 
In the interests of popular rights, an American court flatly refused to 
obey a clearly worded statute. Godden v. Hales was a case in which 
an English court, also proceeding under an unwritten constitution, did 
likewise in the interests of royal prerogative.” 


However much the judgment may be esteemed as a striking ap- 
plication of Coke’s theory, there is no denying that politically it 
created an intolerable situation, from which there was no escape 
save by the Revolution settlement safeguarded by Section XII 
of the Bill of Rights. As a practical issue in English constitu- 
tional law, the Revolution of 1688 marks the abandonment of the 
doctrine of Bonham’s Case, and the realization of the futility of 
seeking permanence in a legal system which was suffering change 
as inevitable as it was radical. The attempt to check the divergent 
careers of Crown and Parliament by subjecting them both to the 
dead hand of the ancient common law, only revealed the discon- 
certing fact that the Crown had everything to gain by an appeal 


87 CoxE, op. cit supra note 30, at 166-67. 
68 This famous Rhode Island case will be discussed infra, p. 65. 
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to antiquity, and that it was the common law itself, of which the 
prerogative was a part, which was the source of offense. The 
so-called vacillation of Coke himself must be attributed much 
more to this inherent weakness in his position, than to insincerity 
or lack of courage. Even believers in Coke’s dogma, had they 
seen the events of James II’s reign and the Revolution, could 
hardly have escaped confessing that the sovereignty of Parlia- 
ment was more tolerable than a fundamental law of which the 
Stuart prerogative was so legitimate a portion. 

In its earlier-stages, the exponents of the theory did not define 
their “ fundamental law ” any too closely, and sometimes we find 
it described as a controlling common law, sometimes as reason, 
sometimes as natural equity. The Revolution showed that the 
common law was a dangerous basis to select: the Bill of Rights, 
moreover, had boldly overthrown several portions of it, and had 
created a situation which was virtually an impasse on any other 
theory than that of a supreme legislature, for there was no pos- 
sible middle course between James II and William III, between 
the inalienable, irreducible and unalterable prerogative, and the 
statutory Bill of Rights which abolished notable portions of it. 
Nevertheless, people continued to argue that the legislature was 
limited by reason, or perhaps even, by natural equity, and it is in 
this form that we find the last traces of the influence of Dr. Bon- 
ham’s Case in England. 

In the City of London v. Wood, the City sued in the Court of 
the Mayor and Aldermen against Wood for a fine due to them 
under a London by-law for refusing the office of sheriff, the by- 
law in question specifying that the fine may be exacted in any 
City court of record. It was argued inter alia that this was bad, 
as they were judge in their own case, and on these and other 
grounds the judgment was reversed on error. The judgment of 
Lord Chief Justice Holt shows clearly how perplexed he was by 
the questions involved in this position. ‘So in this case it is 
plain,” he observed,” “ he is guilty of a wrong in not obeying the 
act of common council, for it is a law in London; and every by- 
law is a law, and as obligatory to all persons bound by it, that 
is, within its jurisdiction, as any act of parliament, only with 
this difference, that a by-law is liable to have its validity brought 

69 12 Mod. *669 (Mayor’s Court, 1701). 70 Ibid. *678, *687. 
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in question, but an act of parliament is not; but when a by-law 
is once adjudged to be a good and reasonable by-law, it is to all 
_ intents as binding to those that it extends to as an act of parlia- 
ment can be.” But this perfectly sound modern doctrine is ac- 
companied by a reminiscence of pre-Revolution teaching: “ But 
THE TRUE GREAT PornT is, that the court is held before the mayor 
and aldermen, and the action brought in the names of the mayor 
and commonalty; . .. and this cannot be by the rules of any 
law whatever, for it is against all laws that the same person 
should be party and judge in the same cause. . . . And what my 
Lord Coke says in Dr. Bonham’s Case in his 8. Co. is far from 
any extravagancy, for it is a very reasonable and true saying, 
That if an act of parliament should ordain that the same person 
should be party and judge, or, which is the same thing, judge in 
his own cause, it would be a void act of parliament; for it is im- 
possible that one should be judge and party, for the judge is to 
determine between party and party, or between the government 
and the party; and an act of parliament can do no wrong, though 
it may do several things that look pretty odd; for it may dis- 
charge one from his allegiance to the government he lives under, 
and restore him to the state of nature; but it cannot make one 
that lives under a government judge and party. An act of par- 
liament may not make adultery lawful, that is, it cannot make it 
lawful for A. to lie with the wife of B. but it may make the wife 
of A. to be the wife of B. and dissolve her marriage with A.” 
In the course of the fourteen folio pages which this judgment oc- 
cupies, then, Lord Holt wavers helplessly between two incom- 
patible opinions. Thus he assures us that the validity of an act 
of Parliament cannot be questioned; but that all the same, it may 
be void if it enacts an “ impossibility ” “*— that is to say, some- 
thing contrary to the axioms of natural justice in all laws; that 
acts can certainly “do several things that look pretty odd,” al- 
though, finally, it is to be believed that they can do no wrong! ” 


71 For this peculiar use of “ impossible ” in the sense of “ unbecoming,” compare 
the “ impartinent ” of Annuitie 41, supra note 25. 

72 It may be remarked that 12 Mod. is not very highly estimated as an vihicaigfe 
of law reporting; see WALLACE, Reporters (4th ed. 1882) 355-56, 389-00. A few 
years earlier, Holt had declared it to be the judges’ daily task to “ construe and ex- 
pound Acts of Parliament, and adjudge them to be void.” King v. Earl of Ban- 
bury, Skin. 517, 527 (K. B. 1695). 
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Such is the sad state of wreckage to which Lord Coke’s stately 
theory had been reduced after the successive hurricanes of the 
Great Rebellion and the Glorious Revolution. 

Only fragments remain. In The King v. Inhabitants of Cum- 
berland,” an indictment had been found against the county for 
not having repaired a bridge, and was removed into the Court 
of King’s Bench by certiorari at the instance of the prosecutor. 
The defendants objected to this procedure as the statute 1 ANN. 
c. 18, § 5, enacted that such matters were to be determined in the 
counties where they arose and not elsewhere, “ ‘ and that no pre- 
sentment or indictment for not repairing such bridges . . . shall 
be removed by certiorari out of the said county into any other 
court.’” No statute could be clearer, but this is what Lord 
Chief Justice Kenyon said about it: “ The words of this act of 
parliament are very general: but if in the construction we were to 
read them in their full extent, it would introduce a solecism in 
the law; for it must be remembered that in these cases the de- 
fendants are the inhabitants of a county, and if the indictment 
cannot be removed by certiorari, and a suggestion entered on the 
record that the inhabitants of the county are interested in order 
to have the trial elsewhere, the indictment must be tried by the 
very persons who are parties in the cause. This, I believe, would 
be an anomalous case in the law of England. However, this 
question does not rest on that general observation. If this were 
res integra, we should consider whether the extensive words of 
this statute ought not to be narrowed in their construction, in or- 
der to arrive at that point, which is the object of all laws, the 
attainment of justice.” The Chief Justice then went on to exam- 
ine a long series of precedents where certiorari had issued and 
not been challenged — some of these cases being only one year 
after the statute. ‘“ Therefore on the authority of all these 
cases,” he proceeded, “‘ whatever might have been our opinion 
if it had been res integra, (though in forming an opinion for the 
first time on the subject we should have been anxious for reasons 
of substantial justice to have controlled the extensive operation. 
of the general words of the statute of Anmie,) we are of opinion 
that the certiorari was properly issued.” Briefly stated, although 
Lord Kenyon contemplated the possibility of having to consider 


78 6 T. R. 194, 195, 197 (K. B. 1795). 
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whether the principle of Bonham’s Case might not be applicable, 
yet he was obviously glad of the opportunity for avoiding such 
a delicate discussion by sheltering behind the long series of prec- 
edents which he enumerates to the length of two folio pages. 
Indeed, Lord Kenyon had availed himself of the same device 
only a few years earlier in Leigh v. Kent “* when he refused to 
make absolute a rule to stay proceedings against a clergyman for 
non-residence, on the objection that an affidavit had not first been 
filed that the offense was in the county where the proceedings 
were brought, this being the requirement of the statute, 21 Jac. I, 
c. 4. His judgment, in which Justices Buller and Grose con- 
curred, was that “I think no such affidavit is necessary; it has 
never been usual to take that step. And though, where the words 
of an act of parliament are plain, it cannot be repealed by non- 
user, yet where there has been a series of practice, without any 
exception, it goes a great way to explain them where there is 
any ambiguity.” In short, the courts reserve the right tacitly to 
ignore a statute, if they can show that it has never been fol- 
lowed.”* A very similar case on a different statute is that of 
Stewart v. Lawton *° where Sergeant Cross objected to the statute 
8 ANN. c. 9, that it required the plaintiff to be examined on oath 
in his own case — which (at that date) was “ repugnant to com- 
mon right ” within the meaning of the rule in Bonham’s Case, 
which he quoted at length. Without definitely accepting or deny- 
ing this proposition, Justice Park based his judgment on that of 
Lord Kenyon in Leigh v. Kent, for here, too, the custom had been 
not to comply with the act. 

It is worthy of note that about this time the courts were pre- 
pared to treat statutes with scant respect, but without giving any 
constitutional justification, in a manner which forcibly recalls the 


74 3 T. R. 362 (K. B. 1789). 

75 For traces of such a doctrine in the fourteenth century, see PLUCKNETT, 
op. cit. supra note 19, at 143-44; cf. Quincy, 51 (Mass. 1865). Another remarkable 
example of this strange notion occurs in 1287. The Statute of Gloucester, c. 3, had 
recognized a form of action, but when a party tried to use it, his opponent pleaded 
that “ although the statute is as the plaintiff says, yet so far there has never been 
issued out of the king’s chancery a writ of entry upon the statute; and he prays 
judgment.” Judgment was accordingly given that the plaintiff had no remedy by 
a writ of entry and must bring a writ of right. CHester County Court Roxts 
(Chetham Soc. 1925) 75, no. 196. 

76 y Bing. 374 (C. P. 1823), 


4 
~ 
| 4 
| 
i 
> 
l 


58 HARVARD LAW REVIEW 


early fourteenth century. A striking example was when the mere 
deposit of deeds was held to operate as an equitable mortgage in 
Russel v. Russel ™ in the teeth of the Statute of Frauds which re- 
quired all such transactions to be in writing and signed, the de- 
cision following an earlier experiment in that direction “* and be- 
coming in turn the source of a considerable line of development.” 

Long before this, however, we begin to find cases in which 
Coke’s dogma was openly questioned in the courts. Thus in The 
Duchess of Hamilton’s Case *° we have the words of Sir Thomas 
Powys who argued that “in Day and Savage in Hobart, 87 it is 
indeed said that an Act of Parliament may be void from its first 
Creation, as an Act against Natural Equity; for Jura Naturae 
sunt immutabilia, sunt leges legum.** But this must be a very 
clear Case, and Judges will strain hard rather than interpret an 
Act void ab initio.” It is significant that even the application 
of Coke’s principle is now to be decently veiled under the cloak 
of “ interpretation.” 

A decisive step in the destruction of the theory was taken in 
Parish of Great Charte v. Parish of Kennington,* when it was 
held that although it was a good principle that a man should not 
be judge and party, yet if a situation arose in which the only com- 
petent judge assigned by statute was interested in the dispute, he 
could, and ought to proceed notwithstanding. The principle of 
this judgment was affirmed in Grand Junction Canal Co. v. 
Dimes ** by Lord Langdale, Master of the Rolls, in spite of the 
citation by counsel of such cases as City of London v. Wood, Day 
v. Savadge, and Bonham’s Case. Moreover, judgments become 
more emphatic as the nineteenth century proceeds: “It is con- 
trary to the general rule of law, not only in this country, but in 


77 x Bro. C. C. 269 (1783). 

78 Hales v. Van Berchem, 2 Vern. *618 (Ch. 1708). 

79 See Ex parte Coming, 9 Ves. 117 (Ch. 1803), and 2 WHITE AND Tupor, 
Leapinc Cases in Eourty (8th ed. 1912) 86. At times the government connived 
at the judicial abrogation of legislation which was found to be imprudent, according 
to Lord Kenyon in Smith v. Armourers Co., 1 Peake, 148 (K. B. 1792). 

80 to Mod. 115 (C. P. 1712). 

81 We have remarked above, p. 40, on this misquotation from Bracton; here 
(with an additional error) it is, moreover, distinguished in a marginal note as 
“ Maxim in Law.” 

82 2 Strange, 1173 (K. B. 1742). 
83 32 Beav. 63, 77 (Rolls Court, 1849). 
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every other, to make a person judge in his own cause,” said Mr. 
Justice Blackburn in 1866, “. . . though the Legislature can, and, 
no doubt, in a proper case would, depart from that general rule,” 
requiring, however, that the intention be clearly expressed.** 
Finally, in 1871 we have a categorical denial of Coke’s principle. 
“‘T would observe,” said Mr. Justice Willes,*° “ as to these Acts of 
Parliament, that they are the law of this land; and we do not sit 
here as a court of appeal from parliament. It was once said, — 
I think in Hobart (1),— that, if an Act of Parliament were to 
create a man judge in his own case, the Court might disregard 
it.8° That dictum, however, stands as a warning, rather than an 
authority to be followed. We sit here as servants of the Queen 
and the legislature. Are we to act as regents over what is done 
by parliament with the consent of Queen, lords and commons? I 
deny that any such authority exists. . . . The proceedings here 
are judicial, not autocratic, which they would be if we could make 
laws instead of administering them.” 

Such, then, is the history of the origin, growth, decline, and fall 
of Chief Justice Coke’s doctrine in the English courts of law. 
But we cannot leave this portion of the subject without a refer- 
ence to the celebrated passage in Blackstone *’ upon the matter. 


“Lastiy, acts of parliament that are impossible ** to be performed 
are of no validity; and if there arise out of them collaterally any ab- 
surd consequences, manifestly contradictory to common reason, they 
are, with regard to those collateral consequences void. I lay down the 
rule with these restrictions; though I know it is generally laid down 
more largely, that acts of parliament contrary to reason are void. But 
if the parliament will positively enact a thing to be done which is un- 
reasonable, I know of no power that can control it: and the examples 
usually alledged in support of this sense of the rule do none of them 
prove, that where the main object of a statute is unreasonable the 
judges are at liberty to reject it; for that were to set the judicial power 
above that of the legislature, which would be subversive of all gov- 
ernment. But where some collateral matter arises out of the general 
words, and happens to be unreasonable; there the judges are in decency 


84 Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 93, 110 (1866). 

85 Lee v. Bude & Torrington Junction Ry., L. R. 6 C. P. 576, 582 stg). 
86 The allusion is to Day v. Savadge, supra note 51. 

87 Bu. Comm. (1st ed. 1765) gt. 

88 Note that this “ impossible ” is really the “ impartinent ” of Annuitie 41. 
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to conclude that this consequence was not foreseen by the parliament, 
and therefore they are at liberty to expound the statute by equity, and 
only guoad hoc disregard it. Thus if an act of parliament gives a man 
power to try all causes, that arise within his manor of Dale; yet, if 
a cause should arise in which he himself is party, the act is construed 
not to extend to that, because it is unreasonable that any man should 
determine his own quarrel. But, if we could conceive it possible for 
the parliament to enact, that he should try as well his own causes as 
those of other persons, there is no court that has power to defeat the 


legislature, when couched in such evident and express words, as leave 
no doubt whether it was the intent of the legislature or no.” 


From what has been shown in the earlier portions of this paper, 
it will be evident that Blackstone underestimates the historical 
strength of Coke’s doctrine, but his conclusion is typical of the 
best judicial opinion, expressed in such cases as The Duchess of 
Hawmilton’s Great Charte v. Kennington, Mersey Docks 
Trustees v. Gibbs,** and others. 

The text we have quoted above is from the first edition of the 
Commentaries, 4to, Oxford, 1765, and remained unaltered until 
the ninth edition. There is an interesting note, said to be in 
Blackstone’s own hand, in the margin of a copy of the eighth 
edition, published in 1778, which makes the third sentence read, 
“ But if parliament will positively enact a thing to be done which 
is unreasonable, I know of no power in the ordinary forms of the 
Constitution that is vested with authority to control it.” The 
ninth and all the later editions have this modification. Quincy 
suggests °* that the alteration shows that the great commentator 
had changed his opinion in favor of the theory of judicial review, 
in consequence of American precedents. This is not very likely, 
while it may be doubted whether the verbal change necessarily 
implies any great change of opinion. If it really is significant, 
however, it will be necessary to stress the fact that the wording 
is extremely vague, and if taken literally might contain serious 
implications. For example, if this power is not in the “ ordinary 
forms ” of the constitution, where else could it be? Can it be 
supposed that the constitution contains extraordinary forms for 
emergency use, whose existence is in the nature of a state secret? 


89 Supra note 8o. 91 Supra note 84. 
90 Supra note 82. 92 Quincy, 526 (Mass. 1865). 
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Or does the sentence contain a veiled reference to such means as 
were used in America against the Stamp Act? Perhaps it might 
be helpful to recall the Revolution of 1688, the conduct of which 
would have been impossible under the “ordinary forms of the 
constitution; ” but even so, there is little profit to be gained by 
attempting to describe a revolution in terms of constitutional law. 
The simplest explanation seems to be that the word “ ordinary ” 
must not be interpreted too strictly, and that all Blackstone 
means to imply is that such an act is subject to no control save 
that of force, whether actually armed, or simply the moral force 
of public resentment, and that the legal mechanism of the con- 
stitution alone is powerless to remedy the situation. 


IV 


It now remains to describe briefly the career of the doctrine 
in America. Settlers naturally carry with them the main out- 
lines of their native law, and it is perfectly natural that there 
should have been some vague acquaintance with the common law 
in New England, although all of them did not view their legal 
inheritance with equal enthusiasm. Some had gone forth partly 
with the intention of erecting a theocracy based not on the com- 
mon law but on the Bible, and in such communities profes- 
sional lawyers were long under a cloud, their functions being 
performed by preachers and laymen administering the Scriptures 
and common sense.** With the economic and political growth of 
the colony, it became necessary to adopt a more refined system of 
law to meet the requirements of their prospering classes of land- 
owners and merchants. Then it was that the common law began 
to revive, and its theoretical application to the colonies as laid 
down in their charters came to be something more than merely 
nominal. It is a significant sign of the new tendency that we 
find the General Court of Massachusetts in 1647 ordering two 
copies to be bought of Coke upon Littleton, Coke’s Reports, 
Coke upon Magna Carta, the Book of Entries, the New Terms of 


93 See in general Reinsch, The English Common Law in the Early American 
Colonies, 1 Setect Essays IN ANGLO-AMERICAN LecaL History (1907) 367. The 
Puritan element must not be exaggerated; nor was it present in all the colonies. 
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the Law, and Dalton’s Justice of the Peace,** while in the year be- 
fore they had set out in parallel columns * their own laws and the 
“fundamental and common lawes and customes of England” to 
show that they were keeping as closely as possible to the system 
of the parent country. 

In due course we begin to see the results of this step. Justice 
Symonds of Boston, Massachusetts (some time later a Deputy 
Governor), became an open admirer of the common law of Eng- 
land and in the long and ambitious judgment which he rendered 
in Giddings v. Browne * we have the first clear example of an act 
of legislature being invalidated by the judiciary in America. The 
town meeting had voted £100 towards providing a house for Mr. 
Cobbet, a minister, and the present case arose out of Browne’s 
refusal to pay. Symonds held that “ it is against a fundamentall 
law in nature to be compelled to pay that which others doe give.” 
That positive law cannot prevail against fundamental law, he 
supports with passages drawn from Finch*’ and Dalton, and 
some hearsay precedents in Ipswich and Weymouth. 

Political events also directed the colonists’ attention towards 
the English common law, which they came to regard as the 
palladium of their civil liberties. The vigorous rule of Andros 
in 1688 set Bostonians thinking about Habeas Corpus, while at 
the same time the abrogation of their charter by James II pro- 
voked an outspoken claim to independence, in support of which 
they were said * to “hold forth a law book, & quote the Au- 
thority of the Lord Cook to Justifie their setting up for them- 


84 Hirxey, LeGAL DEVELOPMENT IN COLONIAL MASSACHUSETTS (37 COLUMBIA 
Univ. Stuptes, No. 2, 1910) 66. 

95 ; HutcHinson Papers (Prince Soc. 1865) 197-247. Since the above was 
written, an entirely new construction has been placed upon this document by Mr. 
Richard B. Morris who has made the first critical examination of it in his article, 
Massachusetts and the Common Law: the Declaration of 1646 (1926) 31 Am. Hist. 
REV. 443-53. 

96 2 HutcHInson Papers (Prince Soc. 1865) 1-15. 

%7 Fincu, Law, or, A Discourse THEREOF (1627) 74, develops the proposition 
that “Common Law [is] nothing els but common reason,” and that positive laws 
contrary to it as void, as are those contrary to the law of nature. The first edition 
appeared in 1613 under the title Noworexua. 

88 An Account of the Colonys and Provinces of New England in general, More 
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selves; pleading the possession of 60 years against the right of 
the Crown.” 

It was two generations later that Coke’s influence bore its most 
important results, however. His name and authority were used 
freely in Paxton’s Case * by Otis in his indecisive attack upon 
writs of assistance but still more so in an even greater cause. 
The disaffection caused by the Stamp Act very early took a legal 
complexion: “. . . our friends to liberty take the advantage of 
a maxim they find in Lord Coke that an Act of Parliament 
against Magna Carta or the peculiar rights of Englishmen is ipso 
facto void,” wrote Lieutenant-Governor Hutchinson, on 12th 
Sept., 1765.’ “ This, taken in the latitude the people are often 
enough disposed to take it, must be fatal to all government, and 
it seems to have determined great part of the colony to oppose the 
execution of the act with force. . . .” A popular demonstration 
led to the resignation of the only officer who had authority to sell 
the stamps which the act required to be affixed to most legal 
documents; thereby producing an additional complication, as we 
learn from the Governor-historian Hutchinson’s “ Summary of 
the Disorders in the Massachusetts Province proceeding from an 
Apprehension that the Act of Parliament called the Stamp Act 
deprives the People of their Natural Rights.” *** He relates that 
“ A committee [of the Assembly] at this sitting [25 Sept., 1765] 
had reported certain resolves, and among others, one that all 
courts should do business without stamps and that their proceed- 
ings should be valid to all intents and purposes, but the house 
having spent several days upon it, dropped it. ... The reason 
given for their resolve, and since given by the people in general 
for going on with business without stamps is this, that the stamp 
officer has resigned and no stamps to be had; but upon further 
consideration and the many arguments used in the publick prints 
to support the doctrine, the prevailing reason at this time is, that 
the Act of Parliament is against Magna Charta and the natural 
rights of Englishmen, and therefore according to Lord Coke null 
and void.” 

The popular and lay view of the legal situation was so firmly 


99 Quincy, 51, 401 (Mass. 1761, published in 1865). 
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held that the judges were in due course asked for an authoritative 
statement. As it was out of term, they were able to postpone 
their decision for a time, during which period researches were 
made and an anxious correspondence conducted between Hutch- 
inson and the distinguished Massachusetts Justice, John Cushing, 
on the situation created by the practical impossibility of getting 
stamps. “I have been well informed,” *°* wrote Cushing to the 
Lieutenant-Governor on February 9, 1766, “that Mr. Gridley *” 
the beginning of November last was fully of opinion the Court 
could not proceed on civil matters, but since, on searching author- 
ity, judges we ought to proceed. What he has found I know not, 
and am doubtful whether he can find any in point. It’s true, it 
is said, an Act of Parliament against natural equity is void. 
It will be disputed whether this is such an Act. It seems to me 
the main question here is whether an Act which cannot be carried 
into execution should stop the course of justice, and that the 
Judges are more confined than with respect to an obsolete Act. 
If we admit evidence unstamped ex necessitate, Query if it can be 
said we do wrong.” As the months went by Cushing’s opinions 
became more settled, and we find him writing to John Adams, “ I 
can tell the grand jury the nullity of Acts of Parliament, but 
must leave you to prove it by the more powerful arguments of 
the jus gladii divinum, a power not peculiar to kings and minis- 
ters;” to which Adams replied,*** “ You have my hearty concur- 
rence in telling the jury the nullity of Acts of Parliament, whether 
we can prove it by the jus gladii, or not. I am determined to die 
of that opinion, let the jus gladii say what it will.” 

The jus gladii spoke with no uncertain voice, but still there re- 
mained something to be said when finally arms yielded place to 
the toga; the Congress had resolved in 1774 *°° “ that the respec- 
tive colonies are entitled to the common law of England,’ —a 
statement which their founders would have hesitated to make — 
and it remained to decide how much weight to allow it in their 
legal system. From this time onward Coke’s influence is obvious, 
and the practice of judicial invalidation of acts for unconstitu- 
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tionality, which had begun in colonial days,’® steadily grew. In 
Robin et al. v. Hardaway et al.’°’ several persons of Indian de- 
scent attempted to vindicate their freedom in spite of a statute 
of 1682 (and others) which reduced them to slavery. The plain- 
tiffs’ arguments were eloquent. “ All acts of legislature apparently 
contrary to right and justice are, in our laws, and must be in the 
nature of things, considered as void. The laws of nature are the 
laws of God, whose authority can be superseded by no power on 
earth. A legislature must not obstruct our obedience to Him 
from Whose punishments they cannot protect us. All human 
constitutions which contradict His laws, we are in conscience 
bound to disobey. Such have been the adjudications of our 
courts of justice. And cited 8 Co. 118a Bonham’s Case. Hos. 
87.°°° 7 Co. 14 Calvin’s Case.” The defense was learned; Puffen- 
dorf was used to prove that slavery was a part of the law of 
nature, and the dicta of Coke were matched by the words of 
Blackstone which we have already discussed.**® This issue, how- 
ever, was not argued to a decision, for the court eventually found 
that the obnoxious statute had been repealed in 1705. Neverthe- 
less, the arguments throw considerable light upon the legal 
thought of the period. 

In 1786 there followed the much-discussed case of Treveti v. 
Weeden ** in the Superior Court of Rhode Island. An act of the 
legislature had imposed penalties on all who refused to take the 
state’s paper money at its face value, empowering any justice 
of the Superior Court or the Court of Common Pleas, to try 
offenders summarily without jury. Upon Weeden being so tried 
on the information of Trevett, Major-General Varnum, for the 
defense, argued that as the act took away trial by jury, it 
was contrary to Magna Carta and fundamental rights..* We 


106 See Colden’s protest, July 5, 1759, in New York Historicar Society Cot- 
LECTIONS (1869) 204. 

107 Jeff. 109 (Va. 1772). 

108 This is Day v. Savadge, supra, p. 49. 

109 y Br. Comm. 91; Puffendorf, Vattel, and Blackstone were all very widely 
read in America at this time. 

110 No report, save the pamphlet by Varnum (Providence, 1786) who was coun- 
sel for the defense. The record is in 10 REcorDS OF THE STATE OF RHODE ISLAND 
(1865) 210. 

111 Tt should be observed that at this date Rhode Island had no written state 
constitution, beyond the old charter of Charles II (1663). 


7 
{ 
q 


HARVARD LAW REVIEW 


66 


will not follow the learned advocate’s lengthy disquisition on 
English history from Egbert to date; as may be expected, he 
often quotes “that great oracle of the law, Lord Coke,” holds 
that the act is “‘ repugnant and impossible,”’ for the judges can- 
not proceed “ without any jury . . . according to the law of the 
land ” as the act commands, and exhorts the judges to exercise 
their inherent powers over legislation, as had been done in the re- 
ports of Hobart, Plowden, and Coke — with the theoretical sup- 
port of Vattel.“* The question of paper money was highly con- 
troversial, and it is doubtless in view of their difficult position, 
faced as they were by a determined legislature supported by the 
public which was in a state of intense excitement, that the court 
gave a judgment which has never since ceased to puzzle com- 
mentators. Two views are possible. One, expressed by Stiness,’** 
emphasizes the fact that in form the court’s judgment was simply 
that they had no jurisdiction to try the case, as they were not the 
special court erected ad hoc by the statute. This is certainly 
the judgment on the record, but there was much more in it than 
this. Legally, Stiness’ view is incontestable, but politically there 
is more to be said for the conclusion of Cooley who claims that 
the judgment held the act to be unconstitutional and void.*** We 
do not know what was said from the bench, but according to 
contemporary newspapers **° three judges declared the act uncon- 
stitutional, one doubted the court’s jurisdiction, and the Chief 
Justice expressed no opinion save that in his judgment as it ap- 
pears on the record. While it is true that judgment was given 
solely on the question of jurisdiction, as Stiness contends, it is 
nevertheless true that a majority of the bench had expressed the 
view that the act was void. The reason for the court’s taking 


112 Vattet, Le Dror pes GENS, OU PrINCIPES DE LA Lor NATURELLE (1758) 
iii, § 34. 

113 Stiness, The Struggle for Judicial Supremacy, in 3 Fretp, STATE oF RHODE 
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et seq. 

114 CooLey, CoNSTITUTIONAL LiMITATIONS (1903) 229; but not void as against 
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refuge in this technicality was soon made plain by subsequent 
events. The judges were immediately summoned to appear be- 
fore the General Assembly “ to assign the reasons and grounds of 
their judgment in adjudging an act of this Assembly unconstitu- 
tional, and therefore void.” *** The Assembly, then, knew very 
well the true grounds for the decision; but the judges. brought the 
record with them showing that their judgment was on the point 
of jurisdiction. The device was successful, and the baffled As- 
sembly had to discharge the judges as no criminal charge was laid 
against them, voting, however, that “no satisfactory reasons 
have been rendered by them for their judgment.” As a legal 
precedent, the case proves nothing, but as a fact in the history 
of political thought in America, Trevett v. Weeden is striking 
testimony to the strength of the Coke tradition. 

A few years later a similar doctrine was applied under curious 
circumstances in the South Carolina case of Bowman v. Middle- 
ton."*" Eighty years previous to this litigation two families had 
disputed the boundaries of their respective lands, and an act of 
the legislature *** in 1712 had settled the matter by laying down 
the bounds and confirming the inheritance to the younger sons of 
one of the contestants who had died intestate. The court held 
that no title could pass under this act which was “ against com- 
mon right and magna carta . . . That the act was, therefore 
ipso facto void,” and “ That no length of time could give it 
validity.” The reasons for its voidance were that it deprived the 
one family of its property without judicial proceedings or trial 
by jury, and deprived the eldest son of the other family of his 
inheritance, again without trial by jury, inasmuch as the land was 
partitioned among his brothers— this latter point bearing upon 
the important attempt made by the colonists to abolish primo- - 
geniture.*’® 


116 10 RECORDS OF THE STATE OF RHODE ISLAND (1865) 218. 

117 y Bay, 252 (S. C. 1792). 

118 For the interpretation of such private acts, see 2 Bt. Comm. 346, and cf. 
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The adoption of the practice of setting up written state consti- 
tutions was soon to render Coke’s doctrine unnecessary. Com- 
mon right is vague at the best, and cannot compare with a well- 
drawn constitution as a check upon legislative action. The 
fundamental nature of written constitutions was foreshadowed in 
the states,’’° where Vattel’s teaching had tremendous influence, 
and was laid down in the Supreme Court of the United States 
by Marshall’s famous and much discussed judgment in Marbury 
v. Madison.’** But Massachusetts has long remained partial to 
the doctrine learned from Lord Coke in her colonial days, and in 
1826,'** and again in 1850,’** her courts have mentioned with ap- 
proval the old English cases in which it is embodied.** 


V 


This is a long story, and all the time Sir Edward Coke plays 
a dominating part. He took the practice of the fourteenth cen- 
tury — an age when courts and statutes were still something of a 
novelty — and filled it with a new spirit, the product of his own 
genius. The result was really a new doctrine although fortified, 
he honestly believed, with incontestable precedents from the 
middle ages; for he knew well that without such support it would 
have availed nothing, although with it, there was a possibility 
that the new theory might prevent the imminent strife between 
Crown and Parliament. His personal defects alone could not 
have sufficed to discredit so remarkable a contribution to political 
science. Indeed, his views were shared even by the cautious 
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Hobart, who later succeeded in winning the respect of republicans 
as well as royalists. The weakness lay in the theory itself, first, 
because its mediaeval basis was always open to dispute, and so it 
was possible to support the vague feeling that it was a novelty by 
showing that its roots in the past were not as deep as its partisans 
alleged. The extent to which the theory was a novelty may be 
judged from the fact that both its supporters and its opponents 
did not realize the implications of treating the common law as 
fundamental; but surely, if the common law had always been 
fundamental, then the prerogative lawyers would have obtained 
the judgment in Godden v. Hales long before 1686. Coke de- 
serves our respect for the originality of his contribution to the 
political problem of his day, but it proved too strange and too 
uncertain to serve his purpose. 

Secondly, the Revolution alone could finally settle the problem. 
The march of events had led Englishmen to look to Parliament 
and not to the Crown as the embodiment of their national life. 
Apparently opportunist and fickle, Parliament had nevertheless 
led the nation in its search for the via media and had reflected 
the varying moods of the people. The nation felt that the po- 
litical pressure of public opinion expressed through Parliament 
was a more certain safeguard than the operation of judicial 
institutions, admirably though they had worked during most of 
the Stuart conflict. The rise of popular government therefore 
naturally brought with it the sovereignty of Parliament. Never- 
theless, Coke’s teaching was not altogether vain. His learning 
and prestige had made enough disciples on the bench to familiar- 
ize lawyers with the outlines of his thought, and eventually the 
strangeness wore off until it became evident that the new thought 
could be grafted on to the common law. The Revolution came 
only just in time to prevent the conversion, and to make it finally 
clear that there was no place for it in English constitutional law. 
But the common law was not confined within the four seas. In 
the American colonies the Revolution meant something different. 
Parliament was not their hero but a distant and unsympathetic 
body in whose deliberations they had no part. When it aroused 
their resentment, therefore, it was natural to remember the teach- 
ing of the great Chief Justice, which had not been faced with the 
problem of the Revolution settlement in American minds. The 
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sovereignty of Parliament was by no means so obvious an implica- 
tion of the Revolution to people who had not lived in London 
during the critical years from 1685 to 1688. It is a cardinal fact 
that to the eighteenth-century American the doctrine of a funda- 
mental common law was familiar, and regarded as quite con- 
sistent with the common law scheme of things. Finally there 
came the reception of Vattel’s theoretical discussions which coin- 
cided so nearly with the less elegant but equally fruitful dicta 
from the English judge. It was due not only to that doctrine, 
but also to the firm faith that “what my Lord Coke says in 
Bonham’s Case is far from any extravagancy ” that we owe the 
bold experiment of making a written constitution which should 
have judges and a court for its guardians. 


Theodore F. T. Plucknett. 
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ARIOUS rules and doctrines are now being reéxamined for 
the purpose of discovering whether they are in fact what 
they are commonly thought to be, how they came to be what they 
are, and to what extent they continue to contribute to the ever- 
changing social order. The result reached in a recent case in 
New York, Matter of Bradley,’ suggested forcibly to the writer 
the need of reéxamining the doctrine of codicilliary republication. 
The case was briefly this: the testator, among other disposi- 
tions, bequeathed to Mrs. Eli Ellis, Pleasant Avenue, Walden, 
New York, the sum of five hundred dollars. The lady who corre- 
sponded to this description at the time of the execution of the 
will, predeceased the testator. The surviving husband remarried 
and took the second Mrs. Eli Ellis to live at the abode where the 
former Mrs. Ellis had resided. Thereafter and with full know- 
ledge of the death of the first Mrs. Ellis and of the intermarriage 
of Eli Ellis with the second Mrs. Ellis, the testator republished 
his will. The words of the will accurately described the legatee 
who claimed the legacy, but the court held that the legacy did 
not pass to her because it had lapsed; and that lapsed legacies 
cannot be revived by mere republication, without further ex- 
pression of such intent. The question is: did the legacy actually 
lapse, or if it did, can it be revived without express reference to 
the changed situation? The answer to this inquiry requires an 
analysis of the whole problem of republication. 

At the outset it is desirable to distinguish republication from 
concepts allied to it or sometimes associated with it, as, for ex- 
ample, “ publication,” “ revival,” and “incorporation by refer- 
ence.” 

The declaration by the testator at the time of subscribing his 
will or of acknowledging his signature before witnesses, that the 
instrument so subscribed is his will, constitutes “ publication.” 
However, only a few jurisdictions (though New York is among 
them) require publication as a feature of the execution of a will, 


1 119 Misc. 2, 194 N. Y. Supp. 888 (Surr. Ct. 1922). 


‘ 


72 HARVARD LAW REVIEW 


and a second such declaration is, of course, not required. The 
term is therefore a misnomer * and has sometimes been misleading. 

Republication may be used in a sense broad enough to include 
one type of “revival.” The term “ revival” implies that the 
instrument revived (reéxecuted, republished, or incorporated) 
once had testamentary life but before the execution of the codicil 
(or reéxecution) had for some reason become void.* Republica- 
tion, distinguished from revival by codicil, is a restatement of 
those valid and existing testamentary instruments to which the 
codicil applies.* The chief interest one has in investigating the 
subject of republication, arises from the attempt to discover how 
the language of the instrument, after it has been republished, is 
to be interpreted. The cases in which a will is revived by codicil 
throw light upon that problem equally well with those which in- 
volve republication only. But not all types of revival are thus 
significant. At common law a revival could be accomplished 
simply by the revocation of the subsequent revoking or incon- 
sistent will. The ecclesiastical courts seized upon bits of evidence 
by which they purported to discover whether the testator intended 
a former revoked will to be revived by the revocation of. the 
revoking instrument.” The Wills Act put an end to both these 
positions and required either a reéxecution or a codicilliary repub- 
lication in order that a will might be revived. The story of re- 
vival by reéxecution or by mere evidence of the intent of the 
testator does not belong here, and we are concerned with revival 
only as it is accomplished by codicilliary republication.° 

It is important that incorporation by reference in its proper and 
limited sense, be distinguished from revival and from republica- 


2 ExecurTors (11th ed. 1921) 136; 1 JARMAN, Wits (6th Eng. ed. 
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tion. It arises only when instruments which have never had testa- 
mentary life are given testamentary effect through incorporation 
by a proper reference into a subsequently executed valid will or 
codicil; whereas republication and revival apply to the incorporat- 
ing into and the republishing of instruments which either at the 
time of the codicil or at some time have been validly executed as 
testamentary dispositions of property. Thus if a will is originally 
invalid or if some of its provisions cannot have effect, due perhaps 
to the incapacity of the witnesses, it is said to be validated by a 
codicil duly executed and subscribed by qualified witnesses.’ 
This, however, is not republication, but is incorporation by refer- 
ence and is similar to the incorporation of invalid codicils.® 
Where a will is originally not signed but a paper which is de- 
nominated a codicil, properly executed, appears on the same page, 
there results an original execution, rather than an incorporation or 
a republication.® If a testator attaches an unexecuted page of 
testamentary dispositions to his valid will, and later republishes 
the will by codicil, it is often said that this page is republished.”° 
But this is properly incorporation by reference though the refer- 
ence is inferential, arising from the attachment. It must follow 
that all interlineations and alterations that become valid at all, 
become so by incorporation ** and so would not be valid in New 


7 Mooers v. White, 6 Johns. Ch. 360 (N. Y. 1822) ; Im re Marcus, 83 L. T. 259 
(Ch. 1887); Zn re Trotter, [1899] 1 Ch. 764; Anderson v. Anderson, L. R. 13 Eq. 
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prior will was held to include a codicil executed sufficiently to pass personalty only. 
In Burton v. Newbery, 1 Ch. D. 234 (1875), a codicil attested by beneficiaries was 
held not to be validated by another codicil so as to pass the gifts to those bene- 
ficiaries. This result seems unsound and may perhaps have arisen from regarding 
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York. In Linnard’s Appeal ** a duly witnessed will was said to be 
republished by a holographic codicil, but this seems to be incon- 
sistent with the requirement that a holographic instrument be 
entirely in the hand of the testator. 

Such alterations are distinguishable from reéxecution as in a 
case where the testatrix, after having made interlineations in her 
will, drew a dry pen along the former signature for the purpose of 
reéxecuting it and then had it newly attested.* In Brock’s Es- 
tate ** the testator had pasted a bit of paper in substitution for a 
part of a page which had been torn away, and rewrote on it his 
signature. This is reéxecution.”° 

If a will, says Swinbourne,”* is executed when the testator is 
mad, it is invalid and is not good upon the restoration of the 
testator to sanity. If such a will ever becomes valid by virtue of 
a subsequent codicil, it must become so not because of republica- 
tion or of revival but on the principle of incorporation announced 
in Allen v. Maddock." Yet it is commonly said that a will, in- 
valid because of lack of testamentary capacity at the time of exe- 
cution, or because of undue influence, may be “ republished ” 


note 3; Dickinson v. Stidolph, 11 C. B. (N. S.) 341 (C. P. 1861). Sometimes the 
two occur in the same case. Wikoff’s Appeal, 15 Pa. St. 281 (1850) ; Goods of Ter- 
rible, 1 Swa. & Tr. 140 (Prob. 1858) ; In re Kohn’s Estate, supra note 2. The method 
is often called republication. Wikofi’s Appeal, supra; Brown v. Clark, 77 N. Y. 369 
(1879). Interlineations and alterations are presumed to have been made prior to 
the execution of the will. Wikoff’s Appeal, supra; Gilmor’s Estate, supra. But cf. 
5 Wicmore, Eviwence (2d ed. 1923) § 2525; O’Connell v. Dow, 182 Mass. 541, 
66 N. E. 788 (1903). 

12 Supra note 11. 

13 In re Kohn’s Estate, supra note 2. Note the peculiar error in Wright v. 
Wright, 5 Ind. 389 (1854), and in Reynold’s Lessee v. Shirley, 7 Ohio, Pt. II, 39 
(1836). 

14 247 Pa. St. 365, 93 Atl. 487 (1915). 

15 Of course what is in appearance a reéxecution will not be so regarded where 
the effect will be to make the provisions invalid, if reéxecution was not intended. 
Thus where a will duly executed was about to be delivered to the executor for safe 
keeping, and the testator re-signed the will and had it subscribed by the executor 
and by one other witness in token of its delivery, it was held that there was no re- 
execution. Dunn v. Dunn, L. R. 1 P. & D. 277 (1866). 

16 SwINBouRNE, WILts (1611) 68. Cf. Dallett v. Taggart, 223 Pa. St. 180, 72 
Atl. 380 (1909). 

17 11 Moore P. C. 427 (1858). Cf. Kelly’s Estate, 236 Pa. St. 54, 84 Atl. 593 
(1912); Beall v. Cunningham, supra note 9; Skinner v. American Bible Soc., 92 
Wis. 209, 65 N. W. 1037 (1806). 
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when capacity is restored or the influence is removed.** In Taft 
v. Stearns *° this procedure is recognized as incorporation by refer- 
ence. Such wills properly should not be held to be valid in New 
York under the rule there prevailing. Similarly where the testator 
tears off his signature from the will for the purpose of revoking it, 
if he subsequently makes it operative by the execution of a codicil, 
he employs the principle of incorporation and not of revival or 
republication.” 

The distinction between republication and incorporation is not 
and should not be regarded as a mere matter of technique; and a 
confusion of the two doctrines may reach unhappy results, espe- 
cially in jurisdictions where incorporation by reference is not 
countenanced. It is always helpful and often essential to make 
the proper analysis. Wills which were invalid because of the 
exercise of undue influence when they were executed may be 
incorporated by reference, but they cannot be revived or repub- 
lished. Likewise non-attested alterations and interlineations can- 
not be republished so as to become a part of the will, but they 
may be incorporated into a subsequent instrument. 


We are now ready to study more closely the doctrine of repub- 
lication. This developed largely around the English theory re- 
specting the transfer of after-acquired lands by devise. Peculiar 
and difficult applications of it are to be found in various other 
situations, as, for example: (a) where legacies are given to which 
particular incidents attach, and the will is republished by a codicil 
creating cumulative or substitutional legacies; (b) where the will 
gives to each of several persons a share in the residue, and a codicil 
removes some from the list of beneficiaries; (c) where powers of 


18 Q’Neall v. Farr, 1 Rich. L. 80 (S. C. 1844); Lamb v. Girtman, 26 Ga. 625 
(1859) ; Taylor v. Kelly, 31 Ala. 59 (1857); Chaddick v. Haley, 81 Tex. 617, 17 
S. W. 233 (18901) (mostly dicta) ; Dallett v. Taggart, supra note 16; In re Will of 
Murfield, supra note 9; Campbell v. Barrera, 32 S. W. 724 (Tex. Civ. App. 1895) ; 
Stevens v. Myers, 62 Ore. 372, 121 Pac. 434, 126 Pac. 29 (1912); Barnes v. Phillips, 
184 Ind. 415, 111 N. E. 419 (1916) ; In re Strong, 99 Misc. 243, 166 N. Y. Supp. 862 
(Sup. Ct. 1917) ; Taft v. Stearns, 234 Mass. 273, 125 N. E. 570 (1920); Brown v. 
Riggin, 94 Ill. 560 (1880). See also dictum in Gass v. Gass, 3 Humph. 278 (Tenn. 
1842). 

19 Supra note 18. 

20 Goods of May, L. R. 1 P. & D. 581 (1868) ; Goods of Wilson, L. R. 1 P. & D. 
582 (1868). 
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appointment created in a will are affected by a later codicil; (d) 
where the testator in the codicil intends to refer to one will but 
mistakenly describes another as the one to be republished, or re- 
fers to a non-existing will and purports to revoke the existing will; 
(e) and, in particular, where legacies prior to republication have 
been satisfied, or adeemed, or have lapsed, or were void originally, 
or are made void by republication. 


1. AFTER-ACQUIRED LANDS; THE NATURE OF CODICILS 


Before the Wills Act * republication had greater significance as 
applied to devises than as applied to bequests, because while after- 
acquired personalty could pass under the will, after-acquired lands 
could not.” As to land a will was a document of title and did not 
pass any lands not then owned, but was a “ conveyance by way 
of appointment.” ** Prior to the Statute of Frauds an oral repub- 
lication was sufficient to pass after-acquired lands.** After 1677 
a republication of a devise must, of course, be in writing,”* and for 
a considerable time it was thought that a codicilliary republication, 
being a republication by implication or by incorporation, was 
not sufficient and that a reéxecution was necessary,” unless per- 
haps the codicil were annexed to the will.*” The first case, so 
far as appears, was decided in 1708.** This was followed by Pen- 
phrase v. Lansdown *® in 1713. In 1724 the well known case of 


21 (1837) 7 Wm. IV & 1 Vict. c. 26. 

22 Barnes v. Crow, 4 Bro. C. C. 2 (1792) ; Haven v. Foster, 14 Pick. 534 (Mass. 
1833); Wait v. Belding, 24 Pick. 129 (Mass. 1837) ; Canfield v. Bostwick, 21 Conn. 
550 (1852); Langdale v. Briggs, 3 Sm. & G. 246 (Ch. 1855). 

23 Harwood v. Goodright, 1 Cowp. 87 (K. B. 1774); 1 Witt1ams, EXECUTORS 
(11th ed. 1921) 4, 145; Duppa v. Mayo, 1 Williams’ Saunders, 275, 277 (1670), 
note 4 by Mr. Sergeant Williams; (1921) 30 YALE L. J. 768. 

24 Barnes v. Crow, supra note 22; Beckford v. Parnecott, Cro. Eliz. 493 (1596) ; 
Lamb v. Girtman, supra note 18; Chaddick v. Haley, supra note 18; Duppa v. 
Mayo, supra note 23; Notes v. Doyle, 32 App. D. C. 413 (1909); Shoenberger v. 
Jack, 26 Pa. St. 208 (1856); Bacon, ABRIDGMENT (Bouvier’s ed. 1847) 504. 

25 But cf. Havard v. Davis, 2 Binn. 406 (Pa. 1810) ; Jones v. Hartley, 2 Whart. 
103 (Pa. 1837). 

26 Duppa v. Mayo, supra note 23; Lytton v. Falkland, 3 Bro. P. C. 24 (1708) ; 
Penphrase v. Lansdown (1713) cited in 4 Bro. C. C. 2, 8. 

27 Symson v. Hornsby, Prec. Ch. 439 (1716). Cf. Hutton v. Simpson, 2 Vern. 
721 (Ch. 1716). 

28 Lytton v. Falkland, supra note 26. 

29 Supra note 26, the opinion being by Lord Macclesfield who later rendered the 
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Acherly v. Vernon *° without argument and without assigning rea- 
son for the departure from the earlier view, but after citing cases 
contra, held that a codicil might republish a will so as to pass after- 
acquired lands, and the opinion was later approved by the House 
of Lords. In this case the codicil had expressly confirmed the will. 
In 1750 it was held * that after-acquired lands might pass though 
the only reference in the codicil was to legacies mentioned in the 
will. In the same year it was held ** that an unattached codicil 
might have the same effect, though doubts were expressed about 
going so far. But another case of that year,** not affecting spe- 
cifically the question of after-acquired lands but dealing with re- 
publication, had much influence in restricting the development of 
the doctrine of republication, and was often cited. Somewhat 
later, however, it was held that a will executed before the Mort- 
main Act ** and so valid at the time of execution, but republished 
thereafter, was invalid due to the republication.**° In Heylyn v. 
Heylyn,** Lord Mansfield held that the terms and language of a 
will were to be construed with regard to the property of which 
the testator is seized at the date of republication. Then came 
Barnes v. Crow" The court reviewed the cases, concluded that 
there was a conflict in the opinions and determined to follow 
Acherly v. Vernon. In Pigott v. Waller,** Sir William Grant fol- 
opinion in Acherly v. Vernon in the King’s Bench, infra note 30. This case was in 
fact one of incorporation rather than republication. 

30 7 Comyns, 381 (K. B. 1724), approved by the House of Lords. Accord: In 
re Earl’s Trust, 4 K. & J. 673 (Ch. 1858). 


81 Lord Hardwicke in Gibson v. Rogers, Ambl. 92 (Ch. 1750). Cf. Howze v. 
Mallett, 4 Jones Eq. 194 (N. C. 1858). 

32 Potter v. Potter, 1 Ves. Sr. 436 (Ch. 1750); Gibson v. Montfort, 1 Ves. Sr. 
485 (Ch. 1750). 

*3 Fuller v. Hooper, 2 Ves. Sr. 242, Ves. Sr. Supp. 333 (Ch. 1750). Cf. Att’y 
Gen. v. Downing, Ambl. 571 (Ch. 1750). 

84 (1736) 9 Geo. II, c. 36. 

85 Att’y Gen. v. Heartwell, Ambl. 450 (Ch. 1764). But in Jn re Elcom, [1894] 
1 Ch. 303, it was held that a will executed before the passing of Lord Malins’ Act 
was not affected by the act though republished later. The cases where republication 
is held not to invalidate gifts to charity under statutes rendering such gifts void when 
made within a certain period before the testator’s death, are not parallel. See p. 100, 
infra. 

36 y Cowp. 130 (K. B. 1774). 

87 Supra note 22. 

38 7 Ves. 98, 117 (Ch. 1802). Cf. Hulme v. Heygate, 1 Mer. 285 (Ch. 1816) ; 
Rowley v. Eyton, 2 Mer. 128 (Ch. 1817); Rooke v. Worrall, 11 Sim. 216 (Ch. 
1840). Cf. Coxe v. Basset, 3 Ves. 155 (Ch. 1796). 
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lowed Barnes v. Crow, though he was plainly displeased with the 
trend of decisions and regarded the older view as safer. He said: 
“ A direct republication or re-execution is an unequivocal act, 
making the will operate precisely as if it were re-executed upon 
the day of the republication. But a reference to the will [by 
codicil] proves only, that the devisor recognizes the existence of 
the will; which the act of making a codicil necessarily implies; 
not, that he means to give it a new operation.” He further said 
that the equity courts were at considerable loss to know what to 
do after Barnes v. Crow and that some cases went one way and 
some the other. In that case there had been a physical attach- 
ment of the codicil to the will and so it was possible to regard it 
and the will as a single instrument.* 

In Strathmore v. Bowes,*° this trend of the principle of repub- 
lication so laboriously worked out and fortified by the weight of 
Lord Mansfield’s opinion,** suffered a severe setback. The will 
had devised all the testator’s lands to trustees, and he acquired 
other lands thereafter. In a codicil he revoked the devise as to 
some of the trustees and gave all his said lands to the other 
trustees. The word “said” was held to be restrictive and so to 
prevent the after-acquired lands from passing. Since the testator 
had given all his lands by will, it is clearly overstressing “ said ” 
to hold that it is restrictive and, by requiring an intestacy as to 
such lands, to frustrate the intent of the testator. Furthermore if 
one adopts Mansfield’s view, “said” is temporally transferred 
from the date of the will to the date of the codicil. From this 
time on the courts became astute to find expressions in the codicil 
whereby they might restrict the doctrine of republication which 
they regarded as having been carried too far. 

It is to be observed that Acherly v. Vernon did not hold that a 
codicil republishes a will ipso facto, but it was said that language 
expressive of that intent should be present, showing an express 


39 See on the integration of various papers which form a will, Evans, supra note 
4, at 888. 

40 > T.R. 482 (K. B. 1798) ; 2 B. & P. 500 (H. L. 1801). Cf. Hughes v. Hosking, 
1r Moore P. C. 1 (1856); Monypenny v. Bristow, 2 Russ. & M. 117 (Ch. 1830) ; 
Bonner v. Bonner, 13 Ves. 378 (Ch. 1807) ; Masters v. Masters, 1 P. Wms. 420 (Ch. 
1718). 

41 Heylyn v. Heylyn, supra note 36. 
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ratification of the will.*? Barnes v. Crow * introduced the idea 
that a codicilliary republication does not require language expres- 
sive of such intent, but that a codicil republishes a will unless the 
contrary intention is therein shown, because it becomes a part of 
the will. Soon thereafter the principle was accepted in an eject- 
ment case.** After the passing of the Wills Act, republication as 
it affects after-acquired lands lost a part, but only a small part, of 
its significance in England. Massachusetts held in an early case * 
and before any statute provided for the passing of after-acquired 
lands, that republication had the effect of carrying along with other 
lands, those lands acquired between the date of the will and that 
of the codicil. It was suggested that the rule applying to person- 
alty where there was no republication should apply to lands where 
there was a republication. 

The result of these decisions on the transfer of after-acquired 
lands was the development of the principle that the language of 
the will ought generally to be interpreted as if it were written 
for the first time at the date of the codicil.*° This principle was 
also applied to other matters, and the nature of codicils and their 
relation to the wills on which they depend, was gradually devel- 
oped. To understand that development we should examine the 
nature of a codicil. 

A codicil is an independent instrument in that it is not revoked 


42 Att’y Gen. v. Downing, supra note 33. 
43 Supra note 22. Cf. Langdale v. Briggs, supra note 22. 

44 Goodtitle v. Meredith, 2 M. & S. 5 (K. B. 1813). Cf. Rowley v. Eyton, supra 
note 38; Doe v. Walker, 12 M. & W. 501 (Ex. 1844). 

45 Wait v. Belding, supra note 22. 

46 Corr v. Porter, 33 Gratt. 278 (Va. 1880); Hobart v. Hobart, 154 Ill. 610, 39 
N. E. 581 (1895); Goodtitle v. Meredith, supra note 44; Haven v. Foster, supra 
note 22; In re Blackburn, 43 Ch. D. 75 (1889); Heylyn v. Heylyn, supra note 36; 
McDavid v. Miller, 159 Ill. App. 1 (1910) ; Manship v. Stewart, 181 Ind. 299, 104 
N. E. 505 (1914); Harris v. Davis, 1 Coll. 416 (Ch. 1844) ; Hubbard v. Hubbard, 
198 Ill. 621, 64 N. E. 1038 (1902); Langdale v. Briggs, supra note 22; Guthrie v 
Guthrie, 168 Ky. 805, 183 S. W. 221 (1916). In Lawrence v. Burnett, 109 S. C. 416, 
06 S. E. 144 (1917), the testator in 1867 executed a conveyance to his son, which 
was not delivered. In 1876 by will he directed a deed to $400 worth of land (the 
deed already executed) to be delivered to the son. In 1878 another conveyance was 
prepared to a slightly smaller tract but also called $400 worth of land. This deed 
also was not delivered. In 1879 the testator executed a codicil to his will but made 
no further reference to the land. It was held that the will applied to the last named 


conveyance. 


80 HARVARD LAW REVIEW 


by the revocation of or loss of the will.*” It may stand alone and 
be probated and it is no more revoked by implication than is a 
will.“* The destruction or revocation of a codicil likewise does not 
affect the will though the will may have depended upon that codicil 
for its revival.*® 

But a codicil is also dependent in nature. It is an addition to or 
an alteration of the will, and is a part of the latter.°° It repub- 
lishes a will without direct reference to it, and likewise republishes 
all valid codicils without reference to them;°’ and it does not revive 
revoked codicils where no such intent is expressed,” through re- 
viving the will to which they once belonged. A will is accordingly 
republished as modified by prior codicils.°* If there were doubt 
as to the character of the second instrument, and it should be de- 
termined that it was a second will and not a codicil, such deter- 
mination would prevent a republication save by express declara- 
tion. 

The reéxecution of a will has been held to reéxecute the codi- 
cils,°* even though it contain a revocatory clause, and a will of 
given date is a will with all its codicils of different dates;°° but 
there is a conflict whether the revival of a revoked will revives 


47 14 Hatspury, Laws or ENGLAND (1910) 159 (f) and (g). Cf. Matter of 
Will of Francis, 73 Misc. 148, 132 N. Y. Supp. 695 (Surr. Ct. 1911) ; Farrer v. St. 
Catherine’s College, L. R. 16 Eq. 19 (1872). 

48 Green v. Tribe, 9 Ch. D. 231 (1878); Crosbie v. MacDoual, 4 Ves. 610 (Ch. 
1799). 

49 Matter of Cable, 123 Misc. 894, 206 N. Y. Supp. sor (Surr. Ct. 1924). Cf. 
James v. Shrimpton, 1 P. D. 431 (1876). 

50 Green v. Tribe, supra note 48; Crosbie ¥. MacDoual, supra note 48; Upfill v. 
Marshall, 3 Curt. 636 (Eccl. 1843) ; Fuller v. Hooper, supra note 33. See discussion 
in (1925) 160 L. T. 406. 

51 Brown v. Clark, 77 N. Y. 369 (1879) ; Chichester v. Quatrefages, [1895] P. 
186; Goods of De La Saussaye, L. R. 3 P. & D. 42 (1873); Methuen v. Methuen, 
2 Phill. 416 (Eccl. 1817). A codicil republishes the will even though it is conditional 
and for that reason has no other effect. Goods of Da Silva, 2 Swa. & Tr. 474 (Prob. 
1861). 

52 Green v. Tribe, supra note 48; McLeod v. McNab, [1891] A. C. 471; 23 
Hatssury, Laws or ENGLAND (1912) 1151. Cf. Cutto v. Gilbert, 9 Moore P. C. 
131 (1854). 

53 Green v. Tribe, and Crosbie v. McDoual, supra note 48; Smith v. Cunning- 
ham, 1 Add. 448 (Eccl. 1823); Follett v. Pettman, 23 Ch. D. 337 (1883). But cf. 
Pardee v. Kuster, 15 Wyo. 368, 89 Pac. 572, 91 Pac. 836 (1907). 

54 Upfill v. Marshall, supra note 50; Wade v. Nazer, 1 Rob. Eccl. 627 (1848). 

55 Green v. Tribe, supra note 48. 
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also its revoked codicils.°° The better view under the English 
Act would seem to be that such codicils are not revived. To this 
extent the codicil should be regarded as an independent instru- 
ment. If both will and codicil contain residuary clauses, the will 
elause is the principal one and the codicilliary clause will receive 
only what falls out of the other.*’ A codicil republishes the whole 
will and not merely that part to which it specifically relates. If 
a will were partly revoked by codicil and the codicil were subse- 
quently revoked, the will under the English Act probably would 
not be revived as to the revoked part.” 

The principle that a codicil republishes all prior codicils without 
reference to them is thoroughly established, but it has occasionally 
been needlessly overlooked where the courts desired to reach a 
certain result. In the several cases where it has been held that 
codicils were not republished, the more logical view would have 
been to hold that while the codicils were republished, there were 
latent ambiguities explainable by evidence which showed that the 
gifts, about which the doubts arose, were substitutional and not 
cumulative. 

Estate of Hayne “ shows how a codicil may operate. The testa- 
trix had declared in her will that her son A had already received 
more than his share, and she accordingly gave him nothing. At 
that time there were five other heirs, so that his share amounted 
only to one-sixth of the estate. Later one heir died, and the 


56 For the affirmative, see Goods of McCabe, 31 L. J. P. 190 (1862); Neate v. 
Pickard, 2 N. of C. 406 (Eccl. 1843). Contra: Goods of Reynolds, L. R. 3 P. & D. 
35 (1873). 

57 Williams v. Goodtitle, 10 B. & C. 895 (K. B. 1830). Cf. In re Isaac, [1905] 
1 Ch. 427. 

58 Matter of Ladd’s Estate, 94 Cal. 670, 30 Pac. 99 (1892) ; Haven v. Foster, 14 
Pick. 534 (Mass. 1833). 

59 Cf. Osburn v. Rochester Trust Co., 209 N. Y. 54, 102 N. E. 571 (1913). 

60 McLeod v. McNab, supra note 52; Goods of Dennis, [1891] P. 326; Green- 
ough v. Martin, 2 Add. 239 (Eccl. 1824); Methuen v. Methuen, supra note 51; 
Goods of Ince, 2 P. D. 111 (1877). 

61 165 Cal. 568, 133 Pac. 277 (1913). It was argued on behalf of the surviving 
residuary legatees that the testatrix’s use of the word “ share ” amounted to a rev- 
ocation of the gift to the deceased heir, so that all the property would pass under 
the residuary clause. But since the only heirs not named as residuary legatees were 
A and a grandson who assigned all his interest to the surviving residuary legatees, 
the court did not find it necessary to decide whether the property passed under the 
clause or by intestacy. 
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testatrix republished her will. It was held that the date of appli- 
cation of the word “ share” was now shifted, so that A was ex- 
cluded from any share in the part originally given to his brother. 
This result could not have been obtained without republication 
even though the statute requires a will to be interpreted as having 
been executed just prior to death. 

The most important consequence of the dependent nature of a 
codicil is that it republishes the will. An excellent illustration of 
this fact occurs in Hubbard v. Hubbard. ‘The testator by will 
gave his wife a legacy of $2,100, and to his mother $8,000 of the 
money “ now in the vault.” By codicil he canceled the gift to the 
wife, gave $10 to F from the funds in the vault, and to the wife 
“ all the money left in the vault.” By giving the wife all the money 
left he did not revoke the gift to his mother. The word “ now ”’ 
shifted the point of application. “ All the money left ” meant all 
after the gift to F and to the mother were taken out. 

Nebraska furnishes another interesting illustration and shows 
that republication has not lost its importance. In Hawke v. 
Euyart * a father, T, left by will property in trust for his son B, 
the corpus to be delivered over to him on condition that he should 
free himself from all consortings with one Mrs.S.G. Between the 
date of the will and that of the codicil the son married Mrs. S. G., 
which fact seems to have been known to T prior to the execution 
of the codicil. In the codicil he took no notice of the marriage. If 
there had been no republication, the property could not have gone 
to the son because the condition precedent was valid when made. 
But being republished it became illegal in that it required B to 
separate himself from his wife in order to receive the corpus of 
the property.** Hence the property went to the son. 

Republication may, of course, give rise to problems of interpre- 
tation not easy to solve. Let us assume that a testator provides in 
the will that all debts due him shall be forgiven. Let us assume 
also that thereafter the testator (a) makes new loans to a son; 
(b) advances funds to a friend to whom a gift of a legacy might 


62 198 Ill. 621, 64 N. E. 1038 (1902). 

63 20 Neb. 149, 46 N. W. 422 (1890). Cf. In re Park, [1910] 2 Ch. 312. 

64 See Pound, Legacies on Impossible or Illegal Conditions Precedent (1908) 3 
Ini. L. Rev. 1; Scott, Control of Property by the Dead (1917) 65 U. Pa. L. Rev. 
527, 632, 634. 
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be a natural act; (c) lends money to a person who in the 
ordinary course borrows from some lender; (d) purchases bonds 
or even stocks in a business corporation. If there is no re- 
publication, it probably would be held by most courts that the 
testator had forgiven only those obligations which existed at the 
date of the will, though a literal compliance with the statute re- 
quiring a will to be interpreted as having been executed just before 
death, would forgive them all. If there is a republication, a new 
point of departure is selected, but the loan to a son would probably 
not be included because of the inequality of disposition among the 
children. The debt in (b) would be discharged but probably not 
those in (c) and (d). It is a matter of interpretation to discover 
the testator’s intent.®° 

All that the principle of republication demands is that words of 
the will be regarded as if used in the codicil; and not that a dif- 
ferent meaning shall be attributed to them from that which they 
originally had. For instance a gift by will to A and his heirs can- 
not because of republication when A is no longer alive, be regarded 
as a gift to the heirs of A, making the term “heirs” a word of 
purchase when it was earlier used as one of limitation.“ No case 
of republication is precisely similar to Goods of Truro ®’ where 
words used ambiguously but in fact future, were after incorpora- 
tion treated as past in tense. 

The words “ now,” “ present,” “ hereafter,” and the like used 
as descriptive of the gift or of the beneficiary and in a restrictive 
sense afford difficulties that are not wholly resolved by Section 24 
of the Wills Act.°* Suppose a testator devises ‘‘ the house where 
I now reside,” or “ all the remainder of the trust estate of which 
I am now seized.” It is not sufficient to inquire whether these 
devises are specific or generic. It is believed that these terms are 


65 Coale v. Smith, 4 Barr, 377 (Pa. 1846) ; Edwards’s Estate, 254 Pa. St. 159, 98 
Atl. 879 (1916). 

66 Gibbons v. Ward, 115 Ark. 184, 171 S. W. 90 (1914); Dunn v. Kearney, 288 
Ill. 49, 123 N. E. 105 (1919) ; Hutton v. Simpson, 2 Vern. 721 (Ch. 1716) ; Bacon, 
op. cit. supra note 24, at 505. Contra: Davis’ Heirs v. Taul, 6: Dana, 51 (Ky. 


1837). 
687 L.R. 1 P.& D. 201 (1866). 
68“ | | every Will shall be construed, with reference to the Real Estate and 


Personal Estate comprised in it, to speak and take effect as if it had been executed 
immediately before the Death of the Testator, unless a contrary Intention shall 
appear by Will.” 
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not equivalent to a named date and that republication shifts their 
date. If there is a will only, they are equivalent to a named date, 
but they are given a new point of departure by a subsequent 
codicil.*° A failure to note this distinction may be seen in the 
dicta of Lord Cranworth in Stilwell v. Mellersh."° Many illustra- 
tions were used of what the court regarded as exceptions to the 
principle of republication, no attention being given to the question 
of the testator’s intent. Lord Cranworth thought that a legacy 
to “the present Treasurer of Lincoln’s Inn ” would not carry a 
gift by republication to the successor of the one who held the 
office at the time the will was executed. Save for the question of 
lapse, the problem is precisely the same as that in Matter of 
Bradley. Under the statute in the absence of republication the 
gift should go to the former treasurer but after republication, par- 
ticularly if the testator knew of the change, the gift should go to 
the one who fitted the description at the time of the execution 
of the codicil. There must be a reason for using this form of 
identification. If after the execution of the codicil there should 
be a third treasurer, he would not be the beneficiary. The new 
point of departure given in the codicil has not been shifted until a 
second codicil is executed. Lord Cranworth seems to have at- 
tained the utmost limit of conservatism ever reached by any court 
with regard to republication when he expressed the opinion that a 
gift to “all my present children ” would not, after republication, 
benefit: a child born after the date of the will but before the re- 
publication. These views were expressed several years after the 
Wills Act went into effect. 

It has been observed that the principle of republication has gone 
through some four more or less clearly marked stages and seems 
to be entering upon the fifth. It was first said that reéxecution 
was required. Subsequently it was held that if the testator spe- 
cifically expressed in the codicil the intention that the codicil shall 
republish the will, that effect would be accorded to it. Later 
it was admitted that the dependent nature of the codicil would 
alone suffice to republish the will, but that such republication was 


69 Langdale v. Briggs, supra note 22. But cf. Cole v. Scott, 1 H. & T. 477 (Ch. 


1849). 
70 20 L. J. Ch. 356 (1851). Cf. Kendall’s Ex’rs v. Kendall, 5 Munf. 272 (Va. 


1816). 71 Supra note 1. 
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equivocal in character, differing from reéxecution and should be 
confined within the narrowest bounds. Then came the statute of 
1 Vict. requiring that a will be interpreted as if executed at the 
date of the testator’s death, and when republished to be regarded 
as executed at the date of the codicil. It seems clear that the 
legislature intended in Sections 33 and 34 ” to liberalize the appli- 
cation of this doctrine and to reach a result which might well have 
been reached without specific provision. But the older decisions 
hung over the courts like a pall and were constantly cited. That 
we are reaching now a fifth stage seems evident from cases like 
In re Champion™ where the words “ now in my occupation ” 
were held to pass lands acquired after the will was executed and 
before the republication. Here republication has an important 
significance. The description is restrictive and is likewise re- 
strictive after the codicil is executed but from a later point of 
time. Land acquired after the execution of the codicil ‘* would 
not pass under it.” 


2. LEGACIES TO WHICH PARTICULAR INCIDENTS ATTACH 


Two general classes of such legacies may be noted: (a) legacies 
given to persons who are to share in the residue; and (b) legacies 


72 Section 33 reads: “. . . where any Person being a Child or other Issue of the 
Testator to whom any Real or Personal Estate shall be devised or bequeathed for 
any Estate or Interest not determinable at or before the Death of such Person shall 
die in the Lifetime of the Testator leaving Issue, and any such Issue of such Person 
shall be living at the Time of the Death of the Testator, such Devise or Bequest 
shall not lapse, but shall take effect as if the Death of such Person had happened 
immediately after the Death of the Testator, unless a contrary Intention shall appear 
by the Will.” 

Section 34 is as follows: “. . . this Act shall not extend to any Will made before 
the First Day of January One thousand eight hundred and thirty-eight, and that 
every Will re-executed or republished, or revived by any Codicil, shall for the Pur- 
poses of this Act be deemed to have been made at the Time at which the same shall 
be so re-executed, republished, or revived; . . .” 73 [1893] 1 Ch. ror. 

74 28 Hatspury, Laws or ENGLAND (1914) § 1151: “A reference sufficient to 
revive a revoked instrument is sufficient to republish an earlier unrevoked instru- 
ment so as to shift its date, but the converse does not hold, for a codicil described as 
a codicil to a will republishes it, though it may not revive the will if it has been 
revoked,” citing the previous case. See Gulland v. Gulland, 81 W. Va. 487, 94 S. E. 
943 (1918). 

75 See Evans, supra note 4, at note 60, for a discussion of this problem. An 
alternative defense of the practice is also suggested. 
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given free of or subject to legacy duty. When the will is repub- 
lished, the codicil may contain cumulative legacies or substitu- 
tional legacies to the same beneficiaries, or it may create legacies in 
favor of legatees not named in the will, but additional to those 
named, or it may substitute new legatees for those originally 
named. The problem is to determine how far if at all, the legacies 
mentioned in the codicil are to share in the incidents declared in 
the will. If the will as republished is still a unit and is to be inter- 
preted as having been written at the date of the codicil, one would 
naturally conclude that, in the absence of expressions to the con- 
trary, all legacies not excluded should share the same incidents. 
Probably in no other phase of this general problem are the results 
so uncertain and the case in such irreconcilable conflict as they are 
here.”° 


76 See Roop, Wits (2d ed. 1926) §§ 680-702 for cases where there is no re- 
publication. 

The situation may be put in tabular form as fol!ows: 

(a) The legatees of the will share in the residue and the codicil provides: 

1. Additional legacies to the same beneficiaries. Alsop’s Appeal, 9 Pa. St. 
374 (1848); Hall v. Severne, 9 Sim. 515 (Ch. 1839); Fuller v. Hooper, 
supra note 33. 

2. Substitutional legacies to the same beneficiaries. Hard v. Ashley, 117 
N. Y. 606, 23 N. E. 177 (1890); Guthrie v. Guthrie, 168 Ky. 805, 183 
S. W. 221 (1916); Hayes’ Ex’rs v. Hayes, 21 N. J. Eq. 265 (1871); 
Quincy’s Ex’rs v. Rogers, 9 Cush. 291 (Mass. 1852). A satisfaction of 
the legacy should not cut off the legatee from sharing the residue. Wet- 
more v. Parker, 52 N. Y. 450 (1873). 

3. Legacies to additional legatees. Hall v. Severne, supra; Guthrie v. 
Guthrie, supra; Sherer v. Bishop, 4 Bro. C. C. 54 (1792) ; Johnstone v. 
Harrowby, 1 De G. F. & J. 183 (Ch. App. 1859) ; Washburn v. Sewall, 
4 Met. 63 (Mass. 1842); Henwood v. Overend, 1 Mer. 23 (Ch. 1815); 
Hillersdon v. Grove, 21 Beav. 518 (Rolls Court, 1856). Cf. Bonner v. 
Bonner, 13 Ves. 379 (Ch. 1807); Fuller v. Hooper, supra note 33. 

4. Legacies to substituted legatees. Alsop’s Appeal, supra; In re Gibson’s 
Trusts, 2 J. & H. 656 (Ch. 1861) ; Lodge v. Grubb, 130 Atl. 28 (Del. Ch. 
1925). See (1926) 35 Yate L. J. 240; (1926) 74 U. Pa. L. Rev. 201. 

5. Revocation of some of the legacies, which revocation affects the disposi- 
tion of the residue. Green v. Tribe, 9 Ch. D. 231 (1878); Wetmore v. 
Parker, supra; Colt v. Colt, 32 Conn. 422 (1865). But if a legacy lapses 
and thus falls into the residuary clause, republication should also put the 
lapsed portion of the residue into the residuary clause. Gibbons v. Ward, 
supra note 66. 


(b) Legacies expressed to be free of or subject to legacy duty; then the codicil 
provides: 
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Alsop’s Appeal™ illustrates several problems involved in the 
first class. The legatees were given interests in the residue pro- 
portionate to the amount of their legacies. Some of the legatees 
having predeceased the testator, it was held that those legatees 
who were substituted for them in the codicil also shared the 
residue, but that additional codicilliary legatees did not share 
for the reason that when the will was executed, none other 
than those mentioned were in contemplation. It is sufficient 
to reply that such a contingency is precisely what a republica- 
tion is designed to meet. Hall v. Severne™ held that neither 
should the additional legatees share the residue nor should the 
additional legacies given to the former legatees alter the pro- 
portion of the residue assigned to each. This result was in con- 
flict with an earlier English case * with respect to the codicilliary 
additional legatee and the earlier case was disapproved. It is like- 
wise in conflict with a later Massachusetts case and with a recent _ 
Kentucky case.*° This view was carried to its extreme conse- 
quences in Hillersdon v. Grove.’ In the latter case the testatrix 
had given the residue to her executors. By codicil she directed that 
A should be an additional executor and that the will should have 
the same effect as if his name had been originally inserted in the 
7 will. It was held that A could not share the residue, probably be- 
; cause it would upset the original dispositions of the residue. Thus 
f the formula that the earlier dispositions are not to be disturbed 
. was applied without regard to the intention of the testatrix. 


1. Additional legacies to the same beneficiaries. Johnstone v. Harrowby, 


supra. 
? 2. Substitutional legacies to the same beneficiaries. Cooper v. Day, 3 Mer. 
154 (Ch. 1817); Shaftesbury v. Marlborough, 7 Sim. 236 (Ch. 1835). 


Cf. Sloan’s Appeal, 168 Pa. St. 422, 32 Atl. 42 (1895); Burrows v. 
Cottrell, 3 Sim. 375 (Ch. 1830). 
S 3. Legacies to additional legatees. In re Smith, [1916] 1 Ch. 523, [1916] 
2 Ch. 368. 
4. Legacies to substituted legatees. Chatteris v. Young, 2 Russ. 183 (Ch. 
1827). Cf. 2 ExecuTors (11th ed. 1921) ro4o. 
, 77 9 Pa. St. 374 (1848). 
3 78 g Sim. 515 (Ch. 1839). 
79 Sherer v. Bishop, 4 Bro. C. C. 54 (1792). Cf. dictum in Johnstone v. 
Harrowby, 1 De G. F. & J. 183 (Ch. App. 1859). 
80 Washburn v. Sewall, 4 Met. 63 (Mass. 1842); Guile v. Guthrie, 168 Ky. 
| 805, 183 S. W. 221 (1916). 
81 21 Beav. 518 (Rolls Court, 1856). 
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As to the question whether legacies to substitutional legatees 
should share in the residue, the logic is all with Alsop’s Appeal, 
and only by the blind following of a formula can one reach a 
different result. A substituted legacy by very definition takes the 
exact place of the one removed, and if it does not share the inci- 
dents of the former, it is not completely substituted. Authority, 
however, is generally the other way. In Jn re Gibson’s Trusts * 
legacies were given among others to L and M and they were to 
share a second gift. On the death of M, the testator by codicil 
substituted J as trustee for the benefit of the children of M. It 
was held that J did not share in the residue. The most recent 
case,** coming from Delaware, likewise holds that where some of 
the original legatees have died and the testator, noting that fact, 
has by codicil substituted others, those substituted do not share 
the residue as did the former ones. This seems even to be a 
misapplication of the formula because not only would the opposite 
result not disturb the original dispositions but it would carry them 
out in the substituted form. ~ 

As to substitutional legacies to the same legatees, there is no 
conceivable reason why they should not partake of the incidents 
of the original legacies, and it has been so determined in New 
York and Kentucky.** They should share first because they are 
substituted, and secondly because republication repeats the will 
at the later date. While the Kentucky case *° upholds this gen- 
eral principle, the court refuses to apply it to the facts in hand. 
The will provided that if there be a surplus, the legatees should 
share it proportionately and if there were a deficit, there should 
be a proportional abatement. It was held that a subsequent 
alteration of an original legacy to an annuity indicated that this 
legacy was not to abate in the event of a deficit and that conse- 
quently the legatee should not share in the surplus. One may 
quarrel with the result by urging that no such intent was shown. 


82 2 J. & H. 656 (Ch. 1861). 

83 Lodge v. Grubb, 130 Atl. 28 (Del. Ch. 1925). 

84 Hard v. Ashley, 117 N. Y. 606, 23 N. E. 177 (1890); Guthrie v. Guthrie, 
supra note 80. Cf. the dictum in Jn re Boddington, 25 Ch. D. 685, 690 (1884): 
“« When the thing bequeathed by codicil, is given as a mere substitution for that 
which is bequeathed by the will, it is to be taken with its accidents,’ ” quoting from 
Shaftesbury v. Marlborough, 7 Sim. 236 (Ch. 1835). 

85 Guthrie v. Guthrie, supra note 80. 
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Even if this legacy were not intended to abate, it does not follow 
that it should not share in the surplus. This involves a revocation 
by implication or a disturbance of the provisions of the original 
will and so is in fact a violation of the formula. 

Where the testator has given legacies to named legatees with a 
proviso that they shall share proportionately in the surplus, one is 
surprised to find that if there is a codicilliary revocation of one of 
them, such legatee still shares in the surplus.*® This result is 
again grounded upon the formula that dispositions in the will 
are not to be disturbed by the codicil more than is required by the 
language of the codicil. All that this should mean is that there is 
a distinct policy against revocations by implication.*’ It is sub- 
mitted that the sound result is reached in Green v. Tribe.** There 
the testatrix made bequests to various legatees and apportioned 
to them the residue. Later she revoked by codicil two of these 
bequests and still later republished the original will. The court 
held not merely that the two legacies were not restored, but also 
that these legatees were removed entirely from the will and could 
not share the residue. 

If an additional legacy is given to a legatee whose prior gift 
was free from legacy duty, the latter gift likewise is free. In 
Johnstone v. Harrowby *° it was held that the first gift being so 
given as to avoid conflict with the Mortmain Act, the second 
likewise avoided it without specific provision thereto. Likewise 
if a gift is made for the separate use of such legatees as are mar- 
ried women, the additional gifts to married women have the same 
incidents.°° The reason assigned in Johnstone v. Harrowby for 
giving such benefit to additional legacies was because substitu- 
tional legacies so share. A better reason is that they share be- 
cause the will is repeated in the codicil. 

A fortiori substitutional legacies to the same legatees share the 


86 Wetmore v. Parker, 52 N. Y. 450 (1873) ; Colt v. Colt, 32 Conn. 422 (1865). 

87 See Hubbard v. Hubbard, supra note 62. In spite of the formula, a correct 
result is reached in Hard v. Ashley, supra note 84, and in Pierpont v. Patrick, 53 
N. Y. 591 (1873). 

88 g Ch. D. 231 (1878). 

89 Supra note 79. 

90 Day v. Croft, 4 Beav. 561 (Rolls Court, 1841) ; Warwick v. Hawkins, 5 De G. 
& S. 481 (Ch. 1852) ; Martin v. Drinkwater, 2 Beav. 215 (Rolls Court, 1840) ; Pres- 
cott v. Edmunds, 4 L. J. Ch. 111 (1826); In ve Smith, [1916] 2 Ch. 368, 
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incidents of the original legacies." In Burrows v. Cottrell,’ how- 
ever, where the original legacy was an annuity and the substituted 
one a lump sum, it was held that the new gift was an independent 
one and so not free of legacy duty. 

Where the original legacy lapses and a new one is given in con- 
sequence to a different person, there may be sufficient reason for 
regarding it not as a substituted but as an independent gift, espe- 
cially where the sum given differs in amount, and the cases tend 
so to hold.* It is also held that legacies to additional legatees by 
codicil are affected with the same incidents as affected the original 
gifts. In Jn re Smith ™ it was declared that if any legatees should 
predecease the testator, there should be no lapse but the legacies 
should go to the next of kin of such beneficiaries. A codicilliary 
gift was likewise held to be so given and the gift of shares in the 
residue was similarly qualified. 

It has now been noted that there is a distinct sali to be 
more liberal with respect to the legacy duty cases than with those 
where a share of the residue is given. There is more or less con- 
flict in the cases of both types, but the more liberal decisions of 
the residue sharing type (these cases being on the whole less liberal 
than the other type) have been influenced by the legacy duty 
cases, and the less liberal cases of the latter type have been influ- 
enced by the cases of the former type. There is no valid reason 
for any such general distinction. Substituted legacies to different 
legatees should share in all the incidents of the original gifts. 


3. CopICILLIARY REVOCATION OF RESIDUARY SHARES 


If a testator gives the residue of his estate to several persons, 
and by codicil revokes one or more of the residuary legacies, does 
this removal of some of the beneficiaries from the original list 


91 Cooper v. Day, 3 Mer. 154 (Ch. 1817) ; Shaftesbury v. Marlborough, supra 
note 84; Fisher v. Brierly, 30 Beav. 267 (Rolls Court, 1861) (though the amount 
differs) ; Mathews v. Bowman, 3 Anstr. 727 (Ex. 1796); Cookson v. Hancock, 1 
Keen, 817 (Ch. 1836) ; Jn re Freme’s Contract, [1895] 2 Ch. 778; Fenton v. Faring- 
ton, 2 Jur. (N. s.) 1120 (Ch. 1856) ; Leacroft v. Maynard, 1 Ves. 279 (Ch. 1791). 

92 3 Sim. 375 (Ch. 1830). Cf. Haley v. Bannister, 23 Beav. 336 (Rolls Court, 
1857). 

93 Chatteris v. Young, 2 Russ. 183 (Ch. 1827). But cf. 2 Wirtt1aMs, EXECUTORS 
(11th ed. 1921) 1040 (w). 

94 [1916] 1 Ch. 523. Cf. Leacroft v. Maynard, supra note 91. 
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leave the remainder to take all the residue, or do such revoked 
shares go as undisposed of? What is the effect of republication 
in such cases? 

In Cheslyn v. Cresswell *° a testator made his three children the 
residuary legatees as tenants in common. By codicil he revoked 
the gift to one of them and on his death the others claimed the 
entire residue. It was held that the revoked share went by in- 
testacy. Two reasons may be assigned for this result: (a) they 
were tenants in common and the original disposition should not 
be disturbed; (b) no new gift should be given by implication in 
the codicil. The first reason is inapplicable because there would 
be no revocation by implication if the remaining legatees took all. 
The second one is not sound if a will is to be regarded as repeated 
in the codicil, inasmuch as the property is given simply to two 
without mention of the third. The same result has been reached 
likewise after the Wills Act. But this result is admittedly con- 
trary to the intent of the testator °’ and the rule seems recently tc 
have been settled the other way.** The number of cases decided 
since the statute became effective and holding that the entire resi- 
due does not go to the remaining legatees, makes it impossible to 
ascribe the change wholly or even largely to the statute. Of 
course, if the codicil revokes a legacy by making a substitute that 
fails, there would be a partial intestacy.” 

Somewhat similar to Cheslyn v. Cresswell is Gibbon v. Ward,'” 
where the result here contended for was reached. The testator 
had made W one of the residuary legatees. W died and the testa- 
tor noted that fact in his codicil but did not otherwise dispose of 
W’s share in the residue though other gifts to W were transferred 
to other beneficiaries. This was held to amount to removing W 
from the number of residuary beneficiaries and the entire residue 
went to the others though they did not constitute a class. 


95 3 Bro. P. C. 246 (1763). Contra: Humphrey v. Tayleur, Ambl. 136 (Ch. 
1752). Cf. In re Wilcock, [1898] 1 Ch. 95. 

96 Humble v. Shore, 7 Hare, 247 (Ch. 1847) ; Sykes v. Sykes, L. R. 3 Ch. App. 
301 (1868); Im re Barker’s Estate, 15 Ch. D. 635 (1880). 

97 Sykes v. Sykes, supra note 96. 

98 In re Whiting, [1913] 2 Ch. 1, where the court speaks of the decision in 
Cheslyn v. Cresswell in the House of Lords as unsatisfactory, though declaring that 
the two cases are not precisely the same. See also Im re Taylor, [1909] W. N. 
59 (Ch.). 99 In re Barker’s Estate, supra note 96. 

100 q15 Ark. 184, 171 S. W. go (1914). 
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Suppose legacies are given to various legatees and a direction is 
given that lapsed legacies are to fall into the residue, and the resi- 
due is given to the same legatees. In case of a lapse it would not 
be possible without republication for the entire residue to go to 
the remaining beneficiaries. But where a gift is made to a class 
and a member of the class dies before the period of distribution, 
there is no lapse." By a curious error in several cases where 
there had been neither a republication nor an expression of such 
intent, the English courts have held that the residue went to the 
remaining legatees though they did not constitute a class.” In 
seeking to avoid the rule in Cheslyn v. Cresswell, the courts failed 
to take note of this important distinction. 


4. Powers oF APPOINTMENT 


Suppose that A is given a power to appoint property by will and 
he purports to appoint in general terms (a) before the property 
has become subject to the power, and he republishes the will after 
the property has become subject to the power; or (b) the power 
is created by the will of the donor, and the donee purports to exer- 
cise it before the death of the donor but republishes his will after 
the death of the donor; or (c) suppose the power so exercised in 
general terms is different from the power possessed at a later time, 
and after the acquisition of this later power, the donee republishes 
his will. Is the power in any or all of these cases exercised? 
What effect is to be attributed to the republication? 

Even where courts recognized the doctrine of republication, 
they commonly held that a will executed by a married woman pur- 
porting to exercise a power of appointment and republished after 
her husband’s death did not result in a valid appointment. Such 
exercise was regarded as being beyond the scope of republication; 
that is, a power not possessed at the time it purported to be exer- 
cised, was not exercised by the codicil executed after the power 
was acquired, if the codicil did not refer to the power.** And 


101 Viner v. Francis, 2 Cox Ch. Cas. 190 (1789). 

102 In re Ballance, 42 Ch. D. 62 (1889); In re Allan, [1903] 1 Ch. 276. In 
In re Palmer, 45 Ch. D. 291 (1890), there was a codicil and the court overrules cases 
cited in note 96. 

103 Hughes v. Turner, 3 Myl. & K. 666 (Ch. 1834) ; Du Hourmelin v. Sheldon, 
19 Beav. 389 (Rolls Court, 1854); Jowett v. Board, 16 Sim. 352 (Ch. 1848). Cf. 
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even where men or femes soles were the appointors, it was held 
that if a power were not specifically identified or were a new 
power, or a special power, or a general power exercised at a time 
when the appointor was not yet authorized to exercise it, the re- 
publication would not contribute to its validity.°* Thus if the 
power were a subsisting one but the property on which it was to 
operate was later acquired,*® or if the power were given under a 
draft will and purported to be exercised before the death of the 
donor of the power,’” no effect was given to the exercise. Noth- 
ing can be clearer than that such a consequence is in conflict with 
the spirit of the rule laid down in Barnes v. Crow as well as with 
the spirit of Sections 33 and 34 of the Wills Act,’*’ and with the 
general principle involved in republication. The rule has finally 
been settled the other way.*®* 


5. REFERENCE TO ONE WILL WHERE ANOTHER IS INTENDED; 
REPUBLICATION OF DESTROYED WILLS 


Where a testator mistakenly refers to one will, intending an- 
other, the problem is not so much the interpretation of the language 
of the republished will as it is how, if at all, the effect of the error 
may be avoided; but the question of the effect of republication 
is still involved. 

Assume that the testator has executed will A of the year 1880 
and will B of the year 1881. Both are preserved. The codicil 
refers to A but the testator intended to republish B. If there is 
nothing to identify the will save the date, no relief should be 
granted." The difficulty is not so serious where will A contains 


1 WriAms, Executors (11th ed. 1921) 27; Holmes v. Coghill, 7 Ves. 499 (Ch. 
1802). 

104 Hope v. Hope, 5 Giff. 13 (Ch. 1854); Lane v. Wilkins, 10 East, 241 (K. B. 
1808) ; Hughes v. Turner, supra note 103; Cowper v. Mantel!, No. 1, 22 Beav. 223 
(Rolls Court, 1856). For cases where there is no republication, see Roop, WIxLs 
(2d ed.*1926) §§ 758—7582z. 

105 See 1 JARMAN, Wits (6th Eng. ed. 1910) 842. 

106 Powell v. Loxdale, 2 B. & Ald. 291 (K. B. 1819) ; Hughes v. Turner, supra 
note 103. 

107 See note 72 supra. 

108 Jn re Blackburn, 43 Ch. D. 75 (1889). See further “ Powers” in 23 Hats- 
BuRY, LAws OF ENGLAND (1912) 43, § 82. 

109 Goods of Chapman, 1 Rob. Eccl. 1 (1844); Walpole v. Orford, 3 Ves. 402 
(Ch. 1797) ; Payne v. Trappes, 1 Rob. Eccl. 583 (1847) ; Goods of Stedham, 6 P. D. 
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no revocatory clause, inasmuch as will B may still be probated to 
the extent that it is not inconsistent with A. In Goods of Chil- 
cott *° the two wills were almost identical and the second one was 
not revoked by an express clause in the republished will and both 
could be probated. In Goods of Steele*** it was held that the 
earlier will was not revived. This result is not justifiable unless 
the court is to assume the as yet unprofessed réle of correcting 
errors in wills. In Goods of May'** the testator had torn off the 
signature to the earlier will and later by codicil referring to it by 
date, republished (or incorporated) it. The second will was al- 
lowed to stand. In Goods of Wilson *** there was the same situa- 
tion save that there was a reference both to date and to subject 
matter, the latter reference being applicable to the later will. Ow- 
ing to this ambiguity the court felt justified in admitting parol 
evidence to show which will was intended. 

When the problem of such erroneous reference first arose in a 
case where the earlier will had been destroyed, the court was in a 
quandary."** It might conceivably have followed one of several 
courses: (a) it might have held that the destroyed will was re- 
vived; (b) it might have corrected the reference; (c) it might 
have probated the second will, not as having been republished but 
as one not revoked by any existing writing; or (d) it might possi- 
bly have held that both wills stood with the codicil.*** It is ob- 
vious that the first possibility is in conflict with the present English 
statute, and it is also true that courts have not generally assumed 
to correct errors save by construction. The third course seems 
to be the only reasonable one. This was not, however, at first 
adopted. Still another was discovered and that was that the first 
will was not revived but the attempt to revive it operated as a 


205 (1881) ; Matter of Campbell, 170 N. Y. 84, 62 N. E. 1070 (1902) ; N-ff’s Appeal, 
48 Pa. St. 501 (1865). 

110 [1897] P. 223. 

111 L, R. 1 P. & D. 575 (1868). Cf. note 60 supra. 

112 L. R.1 P. & D. 581 (1868). Cf. Goods of Ince, 2 P. D. 111 (1877) ; Thom- 
son v. Hempenstall, 1 Rob. Eccl. 783 (1849); Goods of Whatman, 43 L. J. 17 
(Prob. 1865). 

118 R. 1 P. & D. 582 (1868). 

114 Hale v. Tokelove, 2 Rob. Eccl. 318 (1850) ; Goods of Goodenough, 2 Swa. 
& Tr. 141 (Prob. 1861). 

115 Cf. Goods of Chilcott, supra note 110. 
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revocation of the second will. It requires ingenuity to reach 
such a solution and to avoid giving effect to the testator’s intent. 
Somewhat later the third course was adopted.** 


6. SATISFIED, ADEEMED, LAPSED, AND VoID LEGACIES AND 
DEVISES 


If a legacy has been satisfied, or adeemed, or has lapsed, or was 
void at the outset, what effect does republication have upon it? 
While it is the common practice, it is not clear that there is suffi- 
cient reason for classifying all these cases together, although they 
are similar to each other in certain aspects. The declaration that 
all such legacies and devises are not revived by republication, has 
become almost formulaic, principally because that view of repub- 
lication, as is commonly stated, would result in a gift being made 
in the codicil by implication. It would seem that the proper in- 
quiry should be: does the will as republished at the date of the 
codicil make a gift to a living person by the language as then used? 

When a parent gives legacies to his children and later transfers 
funds to one or more of them, the presumption is that the transfer 
is a pro tanto satisfaction.’*’ If the will is republished, the legacy 
is republished as satisfied, 7.e., in its present state."** If the testa- 
tor gives his son £5,000 by will and later transfers to him a like 
amount, and by codicil gives him the “ further ” sum of £7,000, 
he will receive altogether £12,000 not £17,000. The same rule 
applies naturally to all persons to whom the testator is in loco 
parentis.** 

An interesting distinction between a will and a codicil is here 

116 Rogers v. Goodenough, 2 Swa. & Tr. 342 (1862). Cf. Goods of Reade, 
[1902] P. 75; Goods of Houblon, 11 Jur. (N. s.) 549 (Prob. 1865). In St. Helens 
v. Marchioness of Exeter, referred to in 3 Phill. 461 (Eccl. 1810), evidence of the 
mistake was admitted. In Goods of Gordon, [1892] P. 228, the mistake was cor- 
rected even though the will was not lost. 

117 See Izard v. Hurst, Freem. Ch. 224 (1698). 

118 Tzard v. Hurst, supra note 117; Hayes v. Welling, 38 R. I. 553, 96 Atl. 843 
(1916); Paine v. Parsons, 14 Pick. 318 (Mass. 1833); Hopwood v. Hopwood, 7 
H. L. Cas. 728 (1859); 23 Hatspury, Laws or ENGLAND (1912) 581, note (f); 
Tanton v. Keller, 167 Ill. 129, 47 N. E. 376 (1897); Langdon v. Astor’s Ex’rs, 16 
N. Y. 9 (1857). 

119 Powys v. Mansfield, 3 Myl. & C. 359 (Ch. 1836). ‘Cf. Booker v. Allen, 2 


Russ. & M. 270 (Ch. 1831) ; Jaques v. Swasey, 153 Mass. 596, 27 N. E. 771 (1891). 
Just why such a principle should apply to an only child is not so clear. 
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observable. A codicil republishes a legacy as satisfied but a later 
will repeating the former gift avoids this doctrine.’*? This dis- 
tinction is a sound one and is due to the dependent nature of the 
codicil. Where a will refers to the debt of a son, extending the 
time of payment and relieving him of the obligation to pay inter- 
est, the extinguishment of that debt inter vivos and thereafter the 
creation of a similar one, should extend such incidents to the new 
debt if the description, interpreted as of the date of the codicil, 
can be regarded as applying to it.’** Similar is the result where 
a class of objects subject in their nature to increase or diminution 
is referred 

Republication cannot restore a specific res removed from the 
estate prior to republication. If, however, between the time of 
disposal of the res and the republication, a res is reintroduced, or 
a different res which corresponds to the description is procured, 
there is no sufficient reason save the historical one, already out- 
lined, why such res should not pass.*** Thus in Pattison v. Patti- 
son*** the testator gave £50 long annuities then owned, to a 
woman whom he afterwards married, and after marriage he con- 
firmed the will. Subsequently he sold those annuities and pur- 
chased others one quarter of a year shorter than the former, and 
republished his will. The intent to give the later acquired annui- 
ties is apparent, but the court entirely disregarded the republica- 
tion and applied the rule of ademption. It is submitted that the 
opposite holding would not have effected a new gift by codicil 
indirectly. It may well be that the association by writers of satis- 
fied with adeemed legacies accounts in some measure for this 
unfortunate result. 

A gift to a deceased person is void. Accordingly if a gift has 
lapsed and there is a republication of the will without more, this 
gift is now void and would not properly come within the statutory 
provision which seeks to avoid the lapsing of legacies. One 


120 Jaques v. Swasey, supra note 1109. 
121 But cf. Sidney v. Sidney, L. R. 17 Eq. 65 (1873). 

122 In re Davies, [1925] 1 Ch. 642, 159 L. T. 447 (1925). 

123 See 2 Wirtiams, Executors (11th ed. 1921) 1064. If a specific res is 
adeemed, republication will not revive it. Trustees v. Tufts, 151 Mass. 76, 23 N. E. 


1006 (1890). 
124 y Myl. & K. 12 (Rolls Court, 1832). But cf. Gale v. Gale, 21 Beav. 349 


(Rolls Court, 1856). 
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method of avoiding a lapse was noted above, namely, to consider 
a gift to A “ and his heirs ” as a gift to the heirs after the death of 
A if the will is republished. But this the courts generally refuse 
to do. It is immaterial that the testator knew of the death of 
A, because he has not used words sufficient to carry out his intent 
in any event. 
In Winter v. Winter ** the testator made a will in 1833 giving 
a share of the residue to his son J. In 1838 J died and the will was 
thereafter republished, the testator taking no note of the death of 
J. Do Sections 33 and 34 of the Wills Act apply? *** It was held 
that the statute did not mean (a) “ shall die after a bequest is 
made to him by will after December 31, 1837,” but rather (b) 
“ shall die after the act comes into operation.” The court said that 
Parliament had two objects: (a) to provide for the issue of a child 
who predeceased the testator after the will was executed; and (b) 
to avoid the result which formerly obtained where a gift was made 
to an absent child not known to be dead but who was dead. The 
issue of the deceased son were permitted to take. This seems to 
leave small difference between a void legacy, a lapsed legacy, and 
a lapsed legacy which is republished. But a more recent case is 
not wholly consistent therewith. In Jn re Fraser **’ the testator 
bequeathed to his brother certain property, which he exempted 
from the residuary clause. The brother predeceased the testator, 
who, in a codicil, noted this fact. It was held that the legacy was 
not lapsed but void, and that consequently there was an intestacy. 
A recent California case reaches a similar conclusion.’ The 
California statute provides **° that when an estate is devised to 
one who predeceases the testator, leaving lineal descendants, the 
latter shall take the gift. The testatrix had given to her daughter 
a legacy of $10. The daughter died leaving a son. The testatrix 
thereafter with knowledge of the daughter’s death republished her 
will. It was held that the grandson did not take the gift left to his 
mother but was entitled to take from the estate as a pretermitted 


125 5 Hare, 306 (Ch. 1846). 

126 For the language of these sections, see note 72 supra. 

127 [1904] 1 Ch. 726. Cf. Dunn v. Kearney, supra note 66. 

128 Estate of Matthews, 176 Cal. 576, 169 Pac. 233 (1917). Contra: Twitty v. 
Martin, 90 N. C. 643 (1884). See (1918) 31 Harv. L. REv. 901; (1918) 6 Cat. L. 
REv. 312. 

129 See Car. Civ. CopE (1906) § 1310. 
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heir. Assuming that the testatrix knew of the lapse, the republi- 
cation made this a void gift, a gift to a deceased person. Minter’s 
Appeal **° is probably not in point here, for the Pennsylvania stat- 
ute seems to apply the same rule to void as to lapsed legacies. 
Jarman is firmly convinced ** that republication does not re- 
vive (if revival. is the proper term **’) a lapsed devise or legacy. 
Only one of the cases he cites, however, supports this position, 
and it is dictum.*** Another case mentioned by him sets forth 
simply the well settled rule that if words of limitation are used, a 
republication will not change them into words of purchase.’* 
Furthermore, he notes one case, Perkins v. Micklethwaite,’** in 
conflict with his proposition, but says it is to be referred to the 
particular facts therein appearing. In this case the testator gave 
a legacy, among others, to his son Joseph. Joseph died, and an- 
other son was born to him and also was given the name Joseph. 
Then a codicil republished the will. It was held that the second 
Joseph should take the legacy. With reference to this problem, 


Williams says; **° 


“ And so far has the doctrine that a republication gives words, used 
in the original Will, the same force and effect as they would have had 
if first written at the time of the republication, been extended, that it 
has been considered that a bequest may extend to any person to whom 
the description is applicable at the period of republication, though not 
originally intended.” 


With this proposition he compares the gift by will of property not 
yet owned and the republication of the will after the property has 
been acquired.**’ There are many illustrations of subsequently 
acquired personalty, especially of renewed leaseholds, which pass 
under a republication. 


130 4o Pa. St. 111 (1861). 

131 ; JARMAN, WILLS (6th Eng. ed. 1910) 202. 

1382 The writer does not regard this as a case of revival but believes that a legacy 
cannot be said to have lapsed until the time comes for carrying out the provisions 
of the will. At that time a substitute has been provided. 

133 Drinkwater v. Falconer, 2 Ves. Sr. 622 (Ch. 1755). 

134 Doe v. Kett, 4 T. R. 601 (K. B. 1792). See p. 83, supra. 

1385 P. Wms. 272 (Ch. 1714). 

136 y ExecutTors (11th ed. 1921) 143. 

187 WeENTWoORTH, ExecuTors (1720) c. 1; Alford v. Earle, 2 Vern. 209 (Ch. 
1690); Coppin v. Fernyhough, 2 Bro. C. C. 291 (1788); Porter v. Smith, 16 Sim. 


251 (Ch. 1848). 
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The refusal to declare that a republished will may identify a 
person which it at the time of republication, describes, is due prob- 
ably in part to the early refusal and subsequent hesitation to ad- 
mit at all of codicilliary republication; partly in some cases to the 
presence of such words as “said,” “‘ now,” “ present,” or the pres- 
ent tense of verbs, which give to the disposition a restrictive force; 
partly to the following of a formula which becomes oracular; and 
perhaps to the indiscriminate classifying together of notions simi- 
lar only in certain aspects. Frequently effect has not been given 
to the statutes corresponding to Sections 24 and 34 of the English 
act. Fortunately this matter has been definitely set at rest for 
England during the past year. In the case of In re Hardyman,'** 
there is substantially a duplication of the facts found in Matter 
of Bradley. The second wife was held to be entitled to take the 
gift under the general description. It was argued that the Chris- 
tian name of the former wife should be read as if inserted in the 
will in substitution for “ his wife,” but the court considered that 
it was not possible to make that substitution without disregarding 
the fact of republication and, of course, without disregarding the 
intent of the testator: 


“¢ Republication makes the will speak as if it had been re-executed at 
the date of the codicil not as a rigid formula or a technical rule, but as 
a useful and flexible instrument for effectuating a testator’s intentions. 
. . . Inshort, the aim of the Court has always been to apply the rules as 
to republication, with good sense and discrimination, for the purpose of 
as far as possible effectuating up to date the intentions of testators.’ ” °° 


188 159 L. T. 177 (Ch. 1925). 

139 Quoting from Jn re Moore, [1907] 1 I. R. 315, 318, 320 (Ch.). See com- 
ments in (1924) 11 CONVEYANCER, 2. Cf. Doe v. Hole, 15 Q. B. 848 (1850), where 
the will referred to a certain custom prevailing at the time the will was executed 
but the custom had changed at the time of the republication. It was held that the 
prior rather than the later custom was confirmed by the codicil. It is difficult to 
see how the rule of flexible application of the doctrine is suited to this case. The 
court follows the formula of not disturbing the earlier dispositions further than is 
required. For cases similar to Matter of Bradley save for the element of republica- 
tion, see Meeker v. Draffen, 201 N. Y. 205, 94 N. E. 626 (1911), and note in Ann. 
Cas. 1912 A, 932; Roop, Writs (2d ed. 1926) §§ 437, 463, 464. See also 28 Hats- 
BURY, Op. cit. supra note 3 § 139° 
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7. FLEXIBLE APPLICATION OF THE DOCTRINE 


So far as can be determined, in all cases where the courts have 
held that the republication of a lapsed legacy rendered it void, the 
testator had knowledge of the lapse. If there were no such knowl- 
edge, a flexible application of the doctrine would result in the leg- 
acy being still regarded as lapsed, and so under various statutes 
like Section 33 of the English act, the subject matter of the legacy 
would go to the next of kin of such legatees. Another interesting 
group of cases which call likewise for a flexible application of the 
doctrine, consists of gifts to charity in jurisdictions where statutes 
render the date of the execution of the will important. The Cali- 
_ fornia Code is fairly typical: | 


“No estate, real or personal, shall be bequeathed or devised to any 
charitable or benevolent society, or corporation, or to any person or 
persons in trust for charitable uses, except the same be done by will duly 
executed at least thirty days before the decease of the testator. . . .” 1*° 


Another section of the Code declares the usual effect of codicils. 
If a gift is made to charity by will and the will is republished 
within thirty days of the death of the testator, such a gift should 
not be avoided because: (a) this would amount to a revocation by 
implication; (b) a revocation is contrary to the intention of the 
testator; (c) the statute merely requires that a given period 
elapse between the execution of the instrument creating the gift 
and the death of the donor and the republication does not annihi- 
late the fact that time has elapsed; (d) finally, such cases are not 
within the contemplation of the statute,’** which presumably was 
intended to cool the ardor of those whose enthusiasm for charity 
is expended in inducing others to leave their property to charita- 
ble purposes, especially when these others are closely approaching 
the end of life.** 


140 Car. Cr1v. Cope (1906) § 1313. 

141 In Hamilton’s Estate, 74 Pa. St. 69 (1973) the difficulties here encountered 
were avoided by the simple expedient of making two wills, A and B, the former 
being executed some little time before the latter. By a codicil the testator declared 
that if he should die before the first of March, will A should be his will, otherwise 
will B was to be operative. 

142 Estate of McCauley, 138 Cal. 432, 71 Pac. 512 (1903); In re Moore, supra 
note 139; Morrow’s Estate, 204 Pa. St. 479, 484, 54 Atl. 313, 342 (1903). 
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A flexible application of the rule may be discovered in A ppeal of 
Carl.'** There the testator by codicil reduced the amount of the 
original gift and though the codicil was executed within the forbid- 
den period, it was held that the codicilliary gift was not a new 
one nor a substituted one but a mere reduction of the former gift. 
The argument is analogous to that used in Doe v. Marchant.’** 
There the testator had given the fee in the Exton estate to B. 
Having acquired other lands he executed a codicil and gave to 
B “ instead of the devise and bequest contained in my will ” a life 
estate in the same Exton estate. It is to be particularly noted 
that he did not revoke the original devise. He made no gift over 
of the ultimate remainder. If the immediate remainders should 
not, as they ultimately did not, take effect, the testator would die 
intestate as to the fee if it should be held that it did not pass under 
the will. It was decided that “ instead of ” meant “ instead of so 
much only of” the devise as is compatible with the disposition 
under the codicil.**° So here the former gift was reduced rather 
than displaced. A larger gift as a substitute could scarcely be 
sustained. 

But it seems impossible to save the legacy where the testator re- 
vokes a gift by codicil and gives a certain sum “ instead thereof ” 
and dies within the period. In Sloan’s Appeal **° such a provision 
was held not to be a revocation but rather an alteration in the 
terms by the postponement of the time of payment of the corpus. 
Perhaps some effort might be made to justify this result by arguing 
that the gift was a substituted gift and as such was to be taken 
with all the accidents of the original gift including that of being 
executed as of the time of the original legacy, but such argument 
cannot prevail. 

There is a second group of cases to which likewise the doctrine 
should be flexibly applied, namely, those cases where valid lega- 
cies have been created in a will and the will is republished by a 
codicil to which the legatee in the will is one of the attesting 
witnesses. The great weight of authority holds that such gifts 
are not revoked by the republication.*** In one instance it was 

143 106 Pa. St. 635 (1884). 

144 6 Mann. & G. 813 (C. P. 1843); In re Wilcock, [1898] 1 Ch. 95. 
145 But cf. Clark v. Hugo, 130 Va. 99, 107 S. E. 730 (1921). 


146 168 Pa. St. 422, 32 Atl. 42 (1895). 
147 In re Marcus, 56 L. J. Ch. 830, 57 L. T. 399 (1887) ; Tempest v. Tempest, 
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held that the will was not republished by the codicil and as a 
consequence the legacy continued to be valid,*** and in another it 
was held that owing to the republication the legacy was revoked.’*® 
Both these cases are clearly erroneous. Burton v. Newbery*® 
is in a sense the converse of this type of cases and involves ac- 
cordingly a problem of incorporation rather than republication. 
In that case a codicil gave legacies to two of the attesting witnesses 
to it. A later codicil republished the will and this codicil (save 
as to the invalid part of the codicil which, if referred to, would be 
incorporated). Though the later codicil was validly executed, 
the court held that it did not make good the gifts to witnesses 
given in the first codicil. 

There is no doubt but that an heir-at-law may attest a will 
which gives him either nothing or less than he would have received 
if there were no will. By analogy a person who is named legatee 
under a validly executed will should be held competent to attest a 
codicil which cuts down the interest given him under the will. 
In Lougee v. Wilkie *** the will gave to A an absolute interest in 
a portion of the residue. By a subsequent codicil to which A was 
an attesting witness, the absolute interest of A was cut down to a 
life estate and the corpus was put into the control of a trustee. 
A flexible application of the doctrine would permit the republica- 
tion of the will as modified by the codicil and avoid a complete 
revocation. But the court overlooked the fact of republication 


2 K. & J. 635 (Ch. 1856) ; Gurney v. Gurney, 3 Drew. 208 (Ch. 1855); Kennedy 
v. Upshaw, 66 Tex. 442, 1 S. W. 308 (1886). In the case of Jn re Trotter, [1899] 
1 Ch. 764, an executor was an attesting witness and was given solicitor’s charges for 
administering the estate under the will which he had attested, but the provision for 
him was void. This will was republished by a codicil attested by competent wit- 
nesses. The will and codicil’ were republished by a second codicil to which the 
executor was a witness. It was held that the first codicil validated the provision 
for fees and the second codicil did not invalidate it. Cf. Malloy v. McNair, 3 Jones 
L. 297 (N. C. 1857) ; Historical Society v. Kelker, 226 Pa. St. 16, 74 Atl. 619 (19009) ; 
Gaskin v. Rogers, L. R. 2 Eq. 284 (1866) ; Lougee v. Wilkie, 209 Mass. 184, 95 N. E. 
221 (1911); In re Elcom, [1894] 1 Ch. 303; Matter of Johnson, 37 Misc. 334, 75 
N. Y. Supp. 489 (Surr. Ct. 1902). 

148 Richardson v. Richardson, Dud. Eq. 184 (S. C. 1838). 

149 Gass v. Gass, 3 Humph. 279 (Tenn. 1842). 

150 Supra note 7. 

151 Supra note 147. The problem here involved is more fully discussed by the 
writer in a forthcoming article in the Michigan Law Review on The Competency 
of Testamentary Witnesses. 
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altogether. If the rule of republication were applied rigidly, the 
entire legacy would fail; if it were applied flexibly, the gift would 
stand as modified; but there seems to be no principle upon which 
the holding that the codicilliary gift fails and the original gilt 
stands, can be legitimately reached. 


In conclusion we should bear in mind that the term “ republica- 
tion” is a misnomer and that this fact has not been without in- 
fluence. Properly republication means an implied restatement or 
rewriting of the language of a valid will as of the time of the 
republication. No formulae or artificial rules should be invoked 
to prevent such restatement from having its proper effect. If 
the testator does not intend a restatement, his language should so 
indicate. If the language of a will is sufficiently general so that 
when republished it would have passed after-acquired lands under 
the law prior to the Wills Act, it should also be sufficient to exercise 
an after-acquired power of appointment, or to subject after-ac- 
quired lands to the exercise of an existing power. Likewise if 
after-acquired lands or later renewed leases pass under a repub- 
lication (because at the date of the republication the will is to be 
regarded as restated ), the legacies in a will which are affected with 
particular incidents, whether renewed or modified in amount by 
the codicil, should continue to be so affected because the will 
speaks as of the date of the codicil. So also all codicilliary legacies 
should be regarded as having been created at the time at which 
the legacies in the will are created, unless the language excludes 
this possibility. Ifa testator has given the residue of his estate to 
several persons and later revokes a residuary gift and republishes 
the will, it thereafter should be read as if it had never contained 
the revoked legacy. If he has erroneously referred in the codicil 
to one will while intending another, the effect of republication 
cannot be avoided by simply pointing out the error. If, however, 
a will has been erroneously revoked, the principles of dependent 
relative revocation may be invoked to avoid the revocation in a 
proper case. 

It seems sound to say that a lapsed gift when republished con- 
tinues to be lapsed, if not made void, where no substitute is offered 
in the codicil, and the same view applies to an adeemed or satisfied 
legacy. If the subject-matter of a legacy is adeemed after the 
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execution of a will and if before the execution of the codicil, an 
object which corresponds to the res described in the will, is brought 
into the estate, the beneficiary should take it. The presumption 
that a testator intends to restate his will when he executes a codicil 
should prevail so as to carry the later acquired object to the 
beneficiary, and the burden should be upon the one who denies this 
effect to the codicil, to show that the testator did not know of the 
changed facts. Without knowledge of the change in the situation 
between the date of the will and of the codicil, it is not contended 
that the testator intended the codicil to give a new direction to 
the terms of his will. 

The attitude of the English courts toward republication was 
for a time not unlike that of the New York court toward incor- 
poration by reference. Although they came to permit after- 
acquired lands and chattels real to pass by republication, yet 
assent to the principle of republication was given grudgingly even 
after the Wills Act and only recently has the principle that repub- 
lication restates the will as of the date of the codicil become fully 
recognized. It is hoped that Jn.re Hardyman rather than 
Matter of Bradley may point the way for future decisions in 
this country. 

It appears, therefore, that republication even where it does not 
effect a revival has not lost its significance. A will under most 
statutes is to be interpreted as if it were executed just before death. 
If, however, restrictive words are used, this may not be possible. 
A republication would still shift the restrictive language to the date 
of the codicil. A valid condition precedent may by republication 
become illegal because of the changed situation and a gift may be 
made more comprehensive by republication. But the intent of the 
testator should prevail as far as may be, and revocations by im- 
plication should be avoided. Republication follows no rigid rule 
and the principle should be applied “with judgment and dis- 
crimination.” 

Alvin E. Evans. 
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Tue Harvarp Law ScHoo, ENDOWMENT Funp CAMPAIGN. — The 
greatest fund-raising campaign yet undertaken by a law school was 
opened October 25th by the Harvard Law School. As the culmination of 
plans begun more than ten years ago by the late Dean Thayer, the Law 
School is seeking $5,000,000 for endowment and development. This 
project merits the interest of all alumni and friends of Harvard as well 
as of Law School men, for it has been undertaken only after mature con- 
sideration both of the Law School’s needs and of its place in American 
legal education. 

The reasons for the campaign are implicit in the history and traditions 
of the Law School and have been outlined by Dean Pound, who has al- 
ready spoken at several campaign dinners. As he describes the situation: 


“ Advancement of justice according to the law in the urban, industrial so- 
ciety of today calls for work on the part of legal scholars which can be done 
best in a university law school. It calls for research and critical valuation of 
the results of research, which can be done best by competent scholars and 
trained students working in graduate seminaries in a properly equipped law 
school. Harvard Law School has the required library facilities far beyond 
any other institution. 

“For more than a decade it has been doing graduate work of the sort 
urgently called for by the condition of American law. It ought to be able to 
continue and build up this work while at the same time continuing the work of 
training for the practice of law in common law jurisdictions. Indeed, as things 
are, the two tasks are intimately related. If the school falls short of its oppor- 
tunities in either one it will fail in both.” 
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Of the amount which is to be raised, a million and a half dollars is to 
be used for the endowment of five new professorships (criminal law, 
legislation, judicial organization and administration, legal history, and 
comparative law) and of the historic named professorships (Royall, 
Dane, Bussey, and Story). A half million dollars is required for the 
endowment of graduate fellowships, and another half million for the 
general endowment of the library. Two million dollars is to be expended 
on buildings and land. The remainder of the fund is to be used for pro- 
viding bibliographical assistance, for assisting publication, and for en- 
dowing first year scholarships. In addition, special funds are sought to 
provide fellowships for investigation, to collect legal materials from 
Latin-American nations and the countries of eastern Europe, and for a 
bibliography of American statutes. 

The General Education Board announced as long ago as last spring 
that it would contribute $750,000 towards the $2,200,000 called for by 
the first four items of endowment, the gift to be conditional upon the re- 
mainder of the $2,200,000 being given by others. This action on the 
part of the Board, its first gift toward legal research, is expected to go 
far towards creating among lawyers and all public spirited citizens the 
conviction that there is a real need for legal research, and that results of 
permanent, practical value may be expected from it. Private donors 
have already pledged more than $400,000 additional to the Board’s 
contribution. 

Wilson M. Powell, A.B. ’96, LL.B. ’98, is National Chairman of the 
campaign; E. Vietor Frothingham, A.B. ’96, LL.B. ’99, is Executive 
Chairman; and Herman E. Riddell, A.B., LL.B. ’14, is Secretary. Cam- 
paign offices are at 36 West 44th Street, New York City, and for organi- 
zation purposes, the country has been divided into eighteen regions. 
The names of the regional chairmen, with the names of the states in each 
— and the chairman’s address, can be obtained from the central 
office. 


Votinc Trusts: NATURE AND VALIDITY. — The coincident 
increase in the complexity of corporate problems and in the number of 
stockholders has rendered it important to devise mechanisms for the 
centralization of corporate control. Among the most important of the 
mechanisms which the latter part of the last century? contributed to 
the business world, is the voting trust. This is an agreement whereby 
the legal title and voting powers of corporate stock are vested in a small 
number of “ voting trustees ” for a definite or indefinite period,” to en- 
able them to direct the policy of the corporation with insured continuity. 

Courts have differed as to the legal standing of such an arrangement.® 


1 The first reported case involving a voting trust is Brown v. Pacific Mail S. S. 
Co., Fed. Cas. No. 2,025 (C. C. N. Y. 1867). 

2 Five years is the usual duration. Cusxuinc, Votinc Trusts (1916) 20. 

3 For a collection of authorities, see 3 Coox, Corporations (8th ed. 1923) 
§ 622f. See also Lilienthal, Corporate Voting and Public Policy (1897) 10 Harv. 
L. Rev. 428; (1902) 15 ibid. 756; (1910) 24 ibid. 51; (1916) 29 ibid. 433. 
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In some jurisdictions * the voting trust has been denied all validity on 
the vague ground of public policy. More particularly, objection is taken 
to the separation of voting power from beneficial ownership of stock, and 
the consequent centering of control in a minority. The modern tend- 
ency is to test the voting trust by its purpose, to uphold it ® or condemn 
it * according as it appears to have been created for some end deemed 
worthy or unworthy by the court. Statutes in several states expressly 
approve of the device.*® 

This statutory sanction is perhaps a recognition of the justifiable 
economic function which the voting trust usually fulfills. Ownership of 
stock in large corporations is diffused among numerous individual stock- 
holders. Except through the temporary expedient of proxies’ or 
through the formation of pooling agreements ™* no concentrated utiliza- 


4 North Carolina is the most notable one. Sheppard v. Rockingham Power 
Co., 150 N. C. 776, 64 S. E. 894 (1909) ; Harvey v. Linville Improvement Co., 118 
N. C. 693, 24 S. E. 489 (1898). See Bridgers v. First Nat. Bank, 152 N. C. 293, 
67 S. E. 770 (1910). Illinois has also taken this stand. Luthy v. Ream, 270 Til. 
170, 110 N. E. 373 (1915), criticized in (1916) 29 Harv. L. Rev. 433. See Bache 
v. Central Leather Co., 78 N. J. Eq. 484, 486, 81 Atl. 571, 572 (1911). Cf. Morel 
v. Hodge, 130 Ga. 625, 61 S. E. 487 (1908) ; White v. Inflatable Tire Co., 52 N. J. 
Eq. 178, 28 Atl. 75 (1893). 

5 See Marion Smith, Limitations on the Validity of Voting Trusts (1922) 22 
Cot. L. Rev. 627, 628. It is true that in an ordinary trust of stock, e.g., one created 
under a will, there is a separation of voting power from beneficial ownership. But 
in such a trust the trustee must vote for the benefit of his particular cestui que 
trust. In a voting trust the trustee votes not for the benefit of the individual 
cestui que trust but for the combined benefit of all. It is the element of combina- 
tion which gives rise to objections to the device. 

6 Ecker v. Kentucky Refining Co., 144 Ky. 264, 138 S. W. 264 (1911) ; Bullivant 
v. First Nat. Bank, 246 Mass. 324, 141 N. E. 41 (1923); Bowditch v. Jackson Co., 
76 N. H. 351, 82 Atl. 1014 (1912) ; Thompson-Starrett Co. v. Ellis Granite Co., 86 
Vt. 282, 84 Atl. 1017 (1912) ; Carnagie Trust Co. v. Security Life Ins. Co., 111 Va. 
1, 68 S. E. 412 (1910) ; Clark v. Foster, 98 Wash. 241, 167 Pac. 908 (1917). The 
decision of the New Jersey court upholding a voting trust to protect the stock of a 
submarine corporation from purchase by German agents was perhaps influenced by 
war-time conditions. Frost v. Carse, 91 N. J. Eq. 124, 108 Atl. 642 (1919). See 
Lilienthal, supra note 3, at 435. 

7 Courts have struck down trusts whereby the participants sought to obtain 
some benefit for themselves at the expense of the corporation or of the minority 
stockholders. Shepaug Voting Trust Cases, 60 Conn. 553, 24 Atl. 32 (1800) ; Warren 
v. Pim, 66 N. J. Eq. 353, 59 Atl. 773 (1904). A trust seeking solely the election of 
certain persons as officers of the corporation is invalid. Cone v. Russel, 48 N. J. 
Eq. 208, 21 Atl. 847 (1891). Cf. Billings v. Marshall Furnace Co., 210 Mich. 1, 
177 N. W. 222 (1920). 

In a few cases voting trusts have been declared void on the ground of improper 
duration and restraint on alienation of stock. Moses v. Scott, 84 Ala. 608, 4 So. 
4942 (1888). See Canda v. Canda, 113 Atl. 503, 513 (N. J. Eq. 1920). 

8 Der. Laws 1925, c. 112, § 18; Inp. Cope (BacBy, 1924) art. 23, § 133; N. Y. 
Stock Corr. Law, § 50; NEv. Stats. 1925, c. 177, § 22. 

® The present number of stockholders in the American Tel. & Tel. Co. is over 
500,000 ANN. Rep. Am. TEL. & TEL. Co. (1925) 7; in the Pennsylvania R. R., 140,- 
578, Ann. Rep. Pa. R. R. (1925) 14; in the U. S. Steel Corp., 149,649, ANN. Rep. 
U. S. Corp. (1925) 10. 

10 A proxy is revocable at the will of its giver and, further, its use is surrounded 
with statutory limitations. 3 Cook, Corporations (8th ed. 1923) § 610. 

. 11 Brightman v. Bates, 175 Mass. 105, 55 N. E. 809 (1900) ; Winsor v. Common- 
wealth Coal Co., 63 Wash. 62, 114 Pac. 908 (1911). North Carolina has also re- 
—t to = pooling agreements. Bridgers v. Staton, 150 N. C. 216, 63 S. E. 

2 (1909). 
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tion of the voting power is possible. In practice, small stockholders are 
rarely capable of exercising their franchise, even if, as is not usual, they 
so incline. The uncertainty consequent upon this diffusion becomes un- 
fortunate in at least two situations. Complicated financial problems 
attend corporate reorganization. Bondholders and creditors are often 
unwilling to accede to the proposed reorganization plan, nor will new 
capital be advanced, upon the mere probability that the property will 
be efficiently managed. By the deposit of a majority of the stock of 
the embarrassed company with “voting trustees” adherence to the 
scheme is practically assured, for the security of all concerned. The 
voting trust has proved its worth in railroad reorganizations.1* Com- 
mercial corporations have also found it successful.* Again, a corpora- 
tion may wish to undertake an expansion program or other activity 
which requires the retention of the same management for a number of 
years. The voting trust may be used to effect such stability..* Of 
course, the trust device is not without its dangers. It does lend itself 
to improper manipulations of the company’s property and places the 
interests of minority stockholders under some hazard. But the recog- 
nized uses of the voting trust would seem sufficiently to outweigh, in the 
balance of economic convenience, the resultant concentration of power 
in the hands of a few.’® This very concentration is, further, a concen- 
tration of responsibility which rarely appears to have been abused."® 
Despite the foregoing considerations of policy, the possibility must be 
recognized that not only courts but legislatures will be influenced by the 
recent agitation against devices for dissociating corporate ownership and 
control.'? It is therefore interesting to consider some of the problems 
raised by a recent New York statutory amendment directed against 
voting trusts in banks.** In Tompers v. Bank of America,'® the first 


12 DaccETT, RAILROAD REORGANIZATION (1908) 382. Voting trusts were used in 
the following major reorganizations: Baltimore & Ohio, Erie, Reading, Southern, 
and Northern Pacific. See ibid. 27, 67, 115, 183, 188. 

18 DEwINnG, Poricy oF Corporations (2d ed. 1926) 617 et passim. 
For the form of a typical voting trust agreement, see GERSTENBERG, MATERIALS OF 
CorpoRATION FINANCE (4th ed. 1922) gt. 

14 The International Harvester Co. employed a voting trust to create a com- 
munity of interest in which no one of its three antagonistic factions would be 
dominant. DeEwinc, op. cit. supra note 13, at 621. 

15 Upon the “ dissolution ” of the N. Y., N. H. & H. R. R. in 1914, a decree was 
entered by the United States District Court appointing three sets of five voting 
trustees as officers of the court. CusHinc, Votinc Trusts (1908) 10. This action 
by the court is impressive. On the policy against separating ownership and voting 
power, see Ripley, From Main Street to Wall Street (1926) 137 ATL. MONTHLY, 94. 
See also Berle, Non-Voting Stock and “ Bankers’ Control” (1926) 39 Harv. L. REv. 
673; Ripley, More Power to the Bankers (i925) 121 NATION, 618. 

16 DEwING, op. cit. supra note 13, at 628. 

17 See in particular the articles by Professor Ripley, supra note 15. 

18 N. Y. Laws 1925, c. 120. 

19 217 N. Y. Supp. 67 (App. Div. 1926). The facts of this case are as follows: 
In December, 1924, the stockholders of the Bank of America, desirous of preventing 
control of the bank from falling into the hands of certain interests engaged in 
buying up the company’s stock, entered into an agreement establishing a voting 
trust to continue for ten years. The agreement provided for the deposit of stock 
by any stockholder who so desired, and the issuance therefor of trust certificates. 
The trustees were given general power to vote for all purposes whatsoever. N. Y. 
Srocx Corp. Law, § 50, sanctioned such an agreement. Before a majority of the 
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litigation arising under the New York enactment, the voting trust had 
its inception prior to the amendment. But a majority of the stock of 
the bank had not been deposited with the trustees at the time of the 
passage of the statute. The Appellate Division, reversing the lower 
court,”° held that the amendment was not retroactive and did not affect 
existing voting trusts in banks.” This construction obviated the con- 
sideration of constitutional objections based upon impairment of the 
obligation of contracts. If the statute had been interpreted to prohibit 
any deposit of stock in the trust after its passage, its constitutionality 
would depend upon the nature of the rights created by the provision in 
the trust instrument that “ any stockholder may become a party to this 
agreement.” 

This provision is capable of at least four constructions. Stockholder 
A, in consideration of the deposit of his stock in the voting trust, might 
receive from the trustees a promise for the benefit of non-depositing 
stockholders X, Y and Z, that the trustees will receive the latter’s stock, 
if offered during the existence of the trust.2? The trustees may give to 
X, Y and Z an option to deposit their stock, which option is made 
irrevocable, during the duration of the trust, by the consideration fur- 
nished by A’s deposit. Neither of these interpretations accords with the 
factual situation. What the trustees seem to do is either to make a 
simple offer to non-depositing stockholders, or to contract with A for his 
own benefit,?* that they will receive the stock of X, Y and Z. If the 
transaction is one of offer, although the trustees are subject to the lia- 
bility that X, Y, or Z will exercise the power of acceptance, there are no 
rights in A, nor in X, Y, or Z. If the contract theory is correct A has a 
legal right that the trustee accept the stock of X, Y and Z. It is sub- 
mitted that the latter is the proper legal analysis. It is highly to the 
interest of A that the trustees receive the proffered stock, for unless a 
majority of the stock is received by the trustees, the trust is seriously 
embarrassed. A statute construed to prevent further deposit of stock in 
existing trusts would impair this right of A and would violate the con- 
tracts clause of the Constitution,”* unless justified as a valid exercise of 


stock was deposited in the trust, this statute was amended so as not to apply to a 
banking corporation. (N. Y. Laws 1925, c. 120). Thereafter sufficient stock was 
deposited to effect a majority. The assignee of several trust certificates and the 
owner of nen-deposited stock brought this suit to enjoin the trustees from voting 
the stock and the Bank from receiving the vote. The lower court granted an in- 
junction pendente lite, from which order the defendants appealed. Held, that the 
voting trust was neither void because of public policy nor invalid under the 1925 
amendment. Order reversed. 

20 214 N. Y. Supp. 643 (Sup. Ct. 1926). Proskauer, J., held that the voting 
trust was illegal ab initio since in conflict with the public policy of the state as 
enunciated in various statutory provisions relating to banking corporations. 

21 The legislative debates strongly indicate that the court’s interpretation was 
correct. N. Y. Sen. Jour., Mar. 11, 1925. 

22 A contract for the benefit of an undetermined third party is possible. 1 Wi1- 
ISTON, CONTRACTS (1920) § 378. 

23 The fact that an enabling statute contains a requirement that future deposits 
of stock be received, does not deprive an agreement of the parties to like effect of 
contractual validity. Compare the analogous case of an insurance contract entered 
into under a standard-policy statute. 

24 Art. 1, § 10 (1). 


‘ 


IIO HARVARD LAW REVIEW 


the police power of the state.2* Whether or not the statute might be 
so upheld depends on considerations not peculiar to voting trusts. 


RECOVERY AGAINST DEPOSITOR BY BANK PAYING INSTRUMENT AFTER 
Stop Notice.— Where a depositor has given his bank timely and 
sufficient notice * not to honor a check drawn upon it or a note made 
payable at it,* and the bank has nevertheless inadvertently paid, the 
uniform course of decision is that the bank cannot rely upon such pay- 
ment as a defense to an action by the depositor.* This position seems 
unassailable. The bank’s relation to its depositor is that of debtor, 
entitled, by virtue of an implied contract, to a credit for payment 
in accordance with his order.* If the depositor has revoked the 
order, whether or not this is a wrong to the holder of the instru- 
ment, the bank cannot discharge its debt by payment to the holder. 
Conflicting opinions in a recent case® raise the hitherto undiscussed 


25 Manigault v. Springs, 199 U. S. 473 (1905). 

1 The notice must be given before the bank has paid or obligated itself to pay, 
e.g., by certification at the request of the holder. Freund v. Importers’ Traders’ 
Nat. Bank, 76 N. Y. 352 (1879) ; Times Square Auto Co. v. Rutherford Nat. Bank, 
77 N. J. L. 649, 73 Atl. 479 (1909). See Sutter v. Security Trust Co., 96 N. J. Eq. 
644, 126 Atl. 435, 35 A. L. R. 938, note (1924); 2 Danzer, Necoriasre Instru- 
MENTs (6th ed. 1914) § 1603, and cases there cited. Before the passage of the 
Negotiable Instruments Law, ten states regarded a check as an assignment. See 1 
Wiuiston, Contracts (1920) § 425, n. 96; L. R. A. 1916C, 164, 169. In such 
states, a stop notice was ineffectual against the bank, at least while the instrument 
was in the hands of a holder in due course. See cases collected in Brapy, BANK 
Cnecxs (1915) § 184; 2 BoLtEs, BANKING (1907) 622 et seg. As to the probable 
present position of these states under § 189 of the Negotiable Instruments Law, 
see Aigler, Rights of the Holder of a Bill of Exchange Against the Drawee (1925) 
38 Harv. L. Rev. 857, 870. 

Of course, the notice to be effectual must contain a sufficient description of the 
instrument. Mitchell v. Security Bank, 85 Misc. 360, 147 N. Y. Supp. 470 (Sup. 
Ct. 1914); Davison Coal Co. v. Nat. Park Bank, 201 App. Div. 309, 194 N. Y. 
Supp. 220. (1922). ’ 

2 “ Where the instrument is made payable at a bank, it is equivalent to an order / 
to the bank to pay the same for the account of the principal debtor thereon.” 
NEGOTIABLE INSTRUMENTS LAw, § 87. See BRANNAN, NEGOTIABLE INSTRUMENTS 
Law (Chafee’s ed. 1926) § 87 and cases there cited. 

3 American Defense Soc. v. Sherman Nat. Bank, 225 N. Y. 506, 122 N. E. 695 
(1919) ; Elliot v. Worcester Trust Co., 189 Mass. 542, 75 N. E. 944 (1005); Pease 
& Dwyer Co. v. State Nat. Bank, 114 Tenn. 693, 88 S. W. 172 (1905) ; Hewitt v. 
First Nat. Bank, 113 Tex. 100, 252 S. W. 161 (1923); Reade v. Royal Bank of 
Ireland, [1922] 2 Ir. R. 22. The bank may be allowed to contract itself out of lia- 
bility for failure to obey the stop notice. Tremont Trust Co. v. Burack, 235 Mass. 
398, 126 N. E. 782, 9 A. L. R. 1067, note (1920). But see Elder v. Franklin Nat. 
Bank, 25 Misc. 716, 55 N. Y. Supp. 576 (Sup. Ct. 1899). 

4 See Havana Central R. R. v. Central Trust Co., 204 Fed. 546, 550 (C. C. A. 
2d, 1913) ; Baldwin’s Bank v. Smith, 215 N. Y. 76, 82, 109 N. E. 138, 140 (1915) ; 
1 Morse, Banxs & Banxinc (5th ed. 1917) §$§ 289, 311 and cases there cited. 

5 K. & K. Trimming Co. v. Garfield Nat. Bank, 215 N. VY. Supp. 269 (Sup. Ct. 
1926). Here the plaintiff corporation, a depositor of the defendant bank, made a 
promissory note to P, signed by one X, an authorized officer. On a change of 
ownership and directors, the plaintiff sent a resolution to the bank authorizing it to 
pay only instruments signed by one Y. Thereafter on presentment by P, the bank 
paid the note signed by X and charged the payment to the plaintiff’s account. The 
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question ° whether the bank may have any rights against the depositor * 
by way of counterclaim. 

If the instrument was invalid in the hands of the presenting party, as 
where the payee presents a check which was given gratuitously or for 
an illegal consideration or as the result of fraud upon the drawer, it 
does seem correct to deny the bank any recovery whatever. Even if a 
bank paying on presentment can ever be regarded as a holder,® it 
should not after stoppage notice take free of defenses. There is no 
subsisting or extinguished right of the payee against the drawer to 
which the bank can be subrogated. And the only benefit the bank can 
claim to have conferred upon the drawer is that it has removed the 
danger of negotiation to a holder in due course, an argument which 
will have force only rarely. The remainder of this note will concern 
itself with the situation where the instrument was enforceable by the 
presenting party against the depositor. 

The first argument for the bank is that it may sue or counterclaim 
as holder of an unpaid instrument made by the depositor, which it 
has purchased.'® After the stop order, it may be asserted, the bank 
ceased to be a drawee and became a stranger to the instrument, for it 
was no longer an addressee required to pay by order of the drawer; 
and exchange of money for an instrument by a stranger is presumptively 


plaintiff sued to recover the amount of the payment. The defendant pleaded the 
payment as a defense on the theory that the resolution was prospective only, and 
counterclaimed on the alternate ground that, even if the resolution applied to in- 
struments made previous to passage, it was entitled to an offset, either as a holder 
of the instrument or on a theory of subrogation to the rights of P. The trial 
judge left the construction of the resolution to the jury and withheld the defend- 
ant’s counterclaim from their consideration. The plaintiff appealed from the order 
of the trial judge, setting aside a verdict in his favor. The court affirmed the 
order. Mr. Justice Churchill placed his decision on the ground that the judge erred 
in leaving the construction of the resolution to the jury. He said, further, that if 
the authority of the bank was revoked, the bank’s case failed entirely. Mr. Justice 
Bijur concurred in affirmance of the order, on the ground that the defendant’s 
counterclaim was erroneously withheld from the jury. Assuming that the bank 
paid after an effectual countermand, he held the counterclaim valid on either or 
both of the theories submitted by the defendant. Mr. Justice Levy dissented, 
holding that the verdict of the jury should be reinstated, since there was an effective 
countermand of the bank’s authority to pay instruments signed by X either before 
or after the resolution. He concurred with Mr. Justice Churchill in thinking the 
defendant’s counterclaim invalid. 

6 This possibility is suggested but not passed on in Schneider v. Irving Bank, 
1 Daly, 500, 502 (N. Y. C. P. 1866). Brady stands almost alone among the text 
writers in suggesting protection to the bank. See Brapy, BANK CHECKs (1915) 265. 
See also L. R. A. 1916F, 828, note. 

7 Whether the bank can compel the presenting holder to restore the money paid 
to him is beyond the scope of this note. It is generally said that it cannot. See 2 
Boies, BANKING (1907) 615; Brapy, BANK CHEcKs (1915) 263. Among the few 
square authorities to this effect is Nat. Bank of New Jersey v. Berrall, 70 N. J. L. 
757, 58 Atl. 189 (1904). Contra: Nat. Loan & Exchange Bank v. Lachovitz, 128 
S. E. ro (S. C.), 39 A. L. R. 1237, note (1925). 

8 See discussion of this point in the following paragraph. : 

® This conjectural benefit would not exist at all in the case of a defense which is 
not removable by negotiation. ' 

10 This was suggested by Mr. Justice Bijur in K. & K. Trimming Co. v. Garfield 
Nat. Bank, supra note 5. See also Schneider v. Irving Bank, supra note 6. Profes- 
sor Chafee regards Usher v. Tucker, 217 Mass. 441, 105 N. E. 360 (1914) as estab- 
lishing this proposition. See BRANNAN, op. cit. supra note 2, at 736, 737. 
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a purchase rather than a payment.’ Two flaws in this reasoning ap- 
pear. Who is a party or stranger to the instrument is a question of 
the form of the instrument and is to be determined by an inspection 
thereof. Moreover, the transaction between the presenter and the bank 
was not a sale, so as to make the bank a holder. For the bank as- 
sumed to honor an instrument, not to buy it; and the presenter cer- 
tainly was not in a selling frame of mind. The unknown stoppage 
notice cannot make the parties’ intent any different than in the ordi- 
nary case of presentment and payment, where it is well recognized that 
there has been no purchase.’* It may be urged that the question is 
closer as to notes made payable at a bank, since here the bank was a 
stranger to the instrument.** It has been said that where the holder 
of such a note presents it at the bank, receives money and surrenders 
the paper, the transaction is in effect a purchase from the holder.’* 
But here also the normal intent would seem to be for a transaction of 
payment.'® 

The other theories of recovery turn upon the question whether the 
bank’s payment discharges the instrument and the original obligation. 
Payment of a check by the drawee ordinarily extinguishes it.1° This 
follows from Section 119(1) of the Negotiable Instruments Law, pro- 
viding for discharge by payment “by or on behalf of the principal 
debtor.” It has been strongly contended that “on behalf of ” presup- 
poses a duly authorized payor.*7 And the bank after stoppage notice 
is not so authorized. But the Negotiable Instruments Law must be 
construed in the light of the common law; and under the common law, 
even if a party named as drawee of an instrument may be treated as a 
stranger, the cases which denied effect to payment of a debt by one not 
authorized by the obligor are no longer accepted.’* Moreover, the view 


11 The cases generally cited are Johnston v. Schnabaum, 86 Ark. 82, 109 S. W. 
1163 (1908) ; Cantrell v. Davidson, 180 Mo. App. 410, 168 S. W. 271 (1914) ; Wing 
v. Union Central Life Ins. Co., 181 Mo. App. 381, 168 S. W. 917 (1914). 

12 American Hominy Co. v. Millikin Nat. Bank, 273 Fed. 550 (S. D. Ill. 1920) ; 
Aurora State Bank v. Hayes-Eames Elevator Co., 88 Neb. 187, 129 N. W. 279 
(1911) ; Gerlach v. North Texas & S. F. Ry., 244 S. W. 662 (Tex. Civ. App. 1922). 
See Brapy, BANK CHECKS (1915) 90; BRANNAN, op. cit. supra note 2, at 301, 562. 
Professor Chafee’s agreement both with the above cases and with Usher v. Tucker, 
supra note 10, seems hard to understand. 

13 This is to be questioned, however, in view of the provision of the Negotiable 
Instruments Law on domiciled instruments, supra note 2, which seems in this 
situation to identify the position of the bank with that of the drawee of a check. 

14 See Riverside Bank v. First Nat. Bank of Shenandoah, 74 Fed. 276, 278 (C. C. 
A. 2d, 1896). 

15 The transaction has been so regarded in Edgerton v. Fulton Nat. Bank, 43 
How. Pr. 216 (N. Y. Super. Ct. 1872). See Indig v. National City Bank, 80 N. Y. 
100, 106 (1880) ; Brown v. First Nat. Bank of Boston, 216 Mass. 298, 103 N. E. 780 
(1914). This conclusion is fortified by the fact that under the circumstances thought 
by the parties to exist, paying rather than buying would be a breach of the bank’s 
contractual obligation to its depositor. See authorities cited supra notes 2 and 4. 
See also 2 Bottes, BANKING (1907) 753; 2 MorsE, op. cit. supra note 4, § 557. 

1© See authorities cited supra note 12. 

17 See K. & K. Trimming Co. v. Garfield Nat. Bank, supra note 5, at 274, per 
Mr. Justice Bijur; Usher v. Tucker, supra note 10, at 443, 105 N. E. at 361. 

18 Snyder v. Pharo, 25 Fed. 398 (C. C. Del. 1885); Leavitt v. Morrow, 6 
Ohio St. 71 (1856); Gray v. Herman, 75 Wis. 453, 44 N. W. 248 (1890). See 3 
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that there is no discharge would lead to the perplexing situation of 
there being an undischarged note which nobody can enforce.’® Finally, 
even if Section 119(1) is inapplicable, Section 119(4), allowing dis- 
charge “ by any act which would discharge a simple contract for the 
payment of money,” certainly applies to the act of a paying stranger.?° 
The contention might be made that, while the instrument was discharged 
because paid by the drawee, the original obligation remained in force 
because the payment was not by or in accordance with an order of the 
obligor. But this is fallacious. First, a payment which discharges an 
instrument necessarily discharges the obligation for which it was given. 
Second, as was shown above, payment by one not authorized by the 
obligor does bar recovery on an obligation. 

If the depositor ratifies the bank’s action, this may remove the 
effect of the stop order, entitling the bank to a credit as if it had paid 
under authorization.** But whether or not he ratifies, his enjoying the 
benefit of discharge at the expense of the bank should entitle the 
bank to a quasi-contractual remedy. The general rule is well settled 
that recovery may be had for a benefit conferred under mistake ** 
as to the existence of facts affecting the obligation to perform a con- 


WILLISTON, op. cit. supra note 1, §§ 1857, 1858. So, in the case of payment of 
negotiable instruments at common law. Snyder v. Pharo, supra; Burr v. Smith, 21 
Barb. 262 (N. Y. Sup. Ct. 1855). New York was the last important jurisdiction to 
follow the contrary early English decisions discussed in Snyder v. Pharo, supra, 
but seems now to have swung into line. See Danziger v. Hoyt, 120 N. Y. 190, 194, 
24 N. E. 294, 295 (1890). It is to be noted that payment by a stranger is techni- 
cally an accord and satisfaction, since it is a different thing from performance by 
the obligor. 

19 The surrenderor of the instrument parted with it on receipt of the amount 
due, intending to give up all rights thereon. As has been contended above, the bank 
does not secure rights on the instrument, and hence cannot enforce them. If, by 
hypothesis, the instrument was not discharged, rights must be in someone: Mr. 
Justice Bijur was moved by this apparent contradiction to disregard the factual 
situation and to hold that the rights were in the bank. It would seem, however, 
that they remained in the presenting holder because there is no one else who could 
set up a claim to them. The problem of enforcement by the presenter would cer- 
tainly seem difficult in view of his inability to produce the instrument or satisfac- 
torily account for its non-production. See Coykendall v. Constable, 99 N. Y. 300, 
313, 1 N. E. 884, 885 (1885); 3 WILLISTON, op. cit. supra note 1, § 1923. 

20 It has been held that an accord and satisfaction will discharge a negotiable 
instrument under the Negotiable Instruments Law. Vinson v. Wooten, 163 Ark. 
170, 259 S. W. 366 (1924); Cunningham v. Irwin, 182 Mich. 629, 148 N. W. 786 
(1914); Bradley & Metcalf Co. v. McLaughlin, 87 Okla. 34, 208 Pac. 1032 (1922). 
And as shown above, payment by a stranger is an accord and satisfaction of a 
simple contract obligation to pay money. Supra note 18. 

21 See American Defense Soc. v. Sherman Nat. Bank, supra note 3; Pease & 
Dwyer Co. v. State Nat. Bank, supra note 3, at 699, 88 S. W. at 173; 2 MorsE, op. 
cit. supra note 4, §§ 440B, 471. Cf. Neely v. Jones, 16 W. Va. 625 (1880) ; Crum- 
lish’s Adm’r v. Central Improvement Co., 38 W. Va. 390, 18 S. E. 456, 23 L. R. A. 
120, note (1893). 

22 Tf the bank was under no mistake, its payment was clearly officious and should 
not, under the authorities, be the basis for recovery. However, if the bank knew 
all the facts but paid under mistake of law, as was the situation in Hunt v. Security 
State Bank, 91 Ore. 362, 179 Pac. 248 (1919) (although the possibility of quasi- 
contractual recovery was not discussed), a difficult question would be raised. For 
the conflicting positions on this question, see chapter on “ Misreliance Resulting 
from Mistake of Law ” Woopwarp, Quasi-ConTrRACTs (1913) 54-72. 
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tract.2* And the conferring of a benefit is not necessarily officious so 
as to prevent relief because the mistake inducing it resulted from for- 
getfulness of facts once known * or from a negligent failure to ascertain 
facts.”° 

The bank should also be able to invoke the machinery of subroga- 
tion. Money of the bank discharged the depositor’s obligation. The 
depositor should be made to bear the ultimate burden of his own debt. 
This presents the common situation for the use of subrogation.** Is 
there any objection on the ground that the bank was a volunteer? 
Under the modern view, which would restrict “ volunteer ” to “ officious 
payor,” ** this may be answered in the negative. Thus, subrogation has 
not been denied to payors who had no interest to protect but mistak- 
enly believed that they had,”* or who discharged claims on which they 
erroneously believed themselves liable, or who acted in ignorance of 
material facts.*° In one case in which an instrument was mistakenly 
paid by a person who was a stranger to it and never had had any rela- 
tionship with the obligor, subrogation was denied.* While this seems 


23 Mills v. Guardians of the Poor, 3 Ex. 590 (1849); Talbot v. Nat. Bank of 
the Commonwealth, 129 Mass. 67 (1880); Phetteplace v. Bucklin, 18 R. I. 297, 27 
Atl. 211 (1893). See Woopwarb, op. cit. supra note 22, §179, and cases there 


collected. 

24 Kelly v. Solari, 9 M. & W. 54 (Ex. 1841) ; Simms v. Vick, 151 N. C. 78, 65 
S. E. 621, 24 L. R. A. (WN. 8S.) §17, note (1909). See Citizen’s Bank v. Rudisill, 4 
Ga. App. 37, 41, 60 S. E. 818, 820 (1908) ; WoopwarpD, op. cit. supra note 22, § 14 
and cases there collected. 

25 Brown v. Tillinghast, 84 Fed. 71 (C. C. W. D. Wash. 1807); James River 
Nat. Bank v. Weber, 19 N. D. 702, 124 N. W. 952 (1910). See Merrill v. Brantly, 
133 Ala. 537, 539, 31 So. 847, 848 (1902). But see Brummitt v. McGuire, 107 N. C. 
351, 357, 12 S. E. 191, 193 (1890). Most of the cases cited in this and the two pre- 
ceding notes give the payor relief against the direct recipient of the money paid out. 
But the case for relief against one who has benefited by the discharge of a debt 
owed by him, can be no different on principle. 

The situation under discussion is to be distinguished from that of the honest, 
though misguided, improvement of property. There the owner of the property was 
relieved of no prior obligation; the improvements are frequently not severable. In 
such a situation, a real hardship would often be caused the owner if he were com- 
pelled to pay for improvements, which, though they may enhance the value of his 
property, he does not want or cannot afford. Yet even in this situation, relief is 
generally given now to the bona fide occupant improver. See cases collected in 
Woopwarb, op. cit. supra note 22, § 187. 

26 It is elementary that subrogation is a device employed to shift the incidence 
of an obligation to the one who should ultimately bear it. See SHELDON, SuBROGA- 
TION (2d ed. 1893) § 1; 5 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1919) $§ 2334, 
2343. 
27 The arguments for this position are set out in (1926) 39 Harv. L. Rev. 381. 
The term “ volunteer” is in many decisions applied somewhat indiscriminately to 
almost all persons who apply for subrogation and are refused. See 5 Pomeroy, op. 
cit. supra note 26, § 2348, n. gt. 

28 Fowler v. Parson, 143 Mass. 401, 9 N. E. 799 (1887); Taylor v. Roniger, 
147 Mich. 99, 110 N. W. 503 (1907); Gooch v. Botts, 110 Mo. 419, 20 S. W. 192 
1802). Contra: Wadsworth v. Blake, 43 Minn. 509, 45 N. W. 1131 (1890). 

29 Lyth v. Green, 21 App. Div. 300, 47 N. Y. Supp. 478 (1897); Capehart v. 
Mhoon, 58 N. C. 178 (1859). Contra: Dawson v. Lee, 83 Ky. 49 (1885). 

80 Lewis v. Chittick, 25 Fed. 176 (C. C. W. D. Mo. 1888) ; Spaulding v. Harvey, 
129 Ind. 106, 28 N. E. 323 (1891); Cobb v. Dyer, 69 Me. 494 (1879); Durante v. 
Eannaco, 65 App. Div. 435, 72 N. Y. Supp. 1048 (1901). 

81 Charnock v. Jones, 22 S. D. 132, 115 N. W. 1072, 16 L. R. A. (Nn. s:) 233, 


note (1908). 
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unfortunate, it is not, it is submitted, conclusive of the present ques- 
tion.*? 

It has been suggested ** as an argument against subrogation that the 
bank by wrongfully paying the check would gain an advantage not 
possessed by the person to whose rights it seeks to succeed — namely, 
the possession of the fund pending an adjudication. This, of course, 
forces the depositor to take the initiative. But the depositor is not 
injured thereby, for the burden of proof is upon the bank in counter- 
claim, and if his claim is rightful, he recovers legal interest and costs. 
His only risk is the failure of the bank before a judgment. This risk 
is small, and would have existed had he left his funds on deposit; and 
at most it should be remedied by denying the bank a right to charge 
his account with any claim in dispute, while allowing it to take the 
initiative by suing the depositor. It can hardly be contended that 
granting recovery to the bank encourages a disregard of stoppage 
notices. The strong probability that a check ordered stopped is invalid, 
in which case it is agreed there is no recovery for the bank, is a sufficient 
safeguard against heedlessness. 


Tue ATTORNEY-CLIENT PRIVILEGE IN TESTAMENTARY CASES. — 
Though few privileges are as strongly intrenched as that governing the 
attorney-client relation,’ attempts to invoke it in testamentary cases are 
very often unsuccessful. Convincing judicial explanations of this ap- 
parent exception to the privilege are hard to find. 

Where the lawyer has also been one of the attesting witnesses of the 
will,? a special reason is often given. It is said that the testator in call- 
ing on his attorney to attest the will, directed him to attest all that he 
knew.’ Nobody doubts that what the lawyer saw and heard in his capac- 
ity of witness should go into evidence.* But this would not necessarily 


32 The docirine of subrogation has outgrown its original limitation to the 
suretyship relation, until now it “has been broadened and extended to cover the 
particular facts and circumstances where it is equitable that a person furnishing 
the money to pay a debt should be substituted for the creditor.” See Sherman v. 
Yankee Products Corp., 201 App. Div. 647, 648, 194 N. Y. Supp. 705, 706 
1922). In such circumstances, if the payor’s interest “cannot otherwise be ade- 
quately protected, the transaction will be treated in equity as an assignment.” See 
Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N. Y. 137, 143, 144, 115 N. E. 465, 
467 (1917). It would seem unfortunate if the court which “looks to the sub- 
stance ” should allow the form of the transaction to give the depositor a windfall, 
where no question would have arisen if the bank had taken a technical assignment 
of the debt. 

33 See L. R. A. 1916F, 828, 830. 

1 5 WicmorE, Evience (2d ed. 1923) §§ 2290, 2291; Jones, Evmence (3d ed. 
1924) § 748; 1 GREENLEAF, EvENceE (Lewis’ ed. 1896) § 237. 

2 Attestation is the act of perceiving the performance of the various acts neces- 
sary to the legal execution of a will. In most jurisdictions the subscribing witnesses 
are required for the purpose of attesting (1) the signature of the testator, and (2) 
the capacity of the testator to make a will. Pace, Wrxts (1st ed. 1901) §§ 180, 201. 

3 “ He cannot be an attesting witness and yet not attest.” 5 WicMmorE, op. cit. 
supra note 1, § 2315. 

* Denning v. Butcher, 91 Iowa, 425, 59 N. W. 69 (1804) ; Pence v. Waugh, 135 
Ind. 143, 34 N. E. 860 (1893); Anderson v. Searles, 93 N. J. L. 227, 107 Atl. 420 
(1919), discussed in (1920) 20 Cox. L. REv. 111. 
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affect the veil of silence drawn over prior communications received in the 
réle of lawyer. These, at least when they do not concern things observ- 
able at attestation, might be the subject of privilege even though the law- 
yer is allowed to testify to things learned in his other, wholly different 
capacity.° The cases, however, experience no difficulty in requiring the 
attorney to take the stand as to all matters,® such as the contents of a 
lost will,’ or the testator’s declarations of intention at the time the will 
was prepared.® 

When the contest is between parties claiming under the decedent,® and 
concerns the disposition of his estate, the great weight of authority takes 
the further step of admitting relevant communications made to a law- 
yer, though the latter was not called upon to attest.1° The only dissent 
seems to arise from strict construction of attempted codifications of the 
common law privilege.**_ Many of the majority decisions talk the lan- 
guage of waiver, saying that either of the parties claiming under the 


5 In Anderson v. Searles, supra note 4, in an action against the estate of the tes- 
tator for breach of an alleged contract to make a certain bequest, it was held that 
the attesting attorney could not, at the instance of the plaintiff, be compelled to 
testify as to instructions for the will given to him by the testator, although he could 
testify as to the execution of the will under the laws of the state. 

6 In re Pitt’s Estate, 85 Wis. 162, 55 N. W. 149 (1893); In re Wax’s Estate, 106 
Cal. 343, 39 Pac. 624 (1895). Even in jurisdictions in which statutes embodying 
the common law privilege are construed as not permitting the attorney to testify in 
the ordinary testamentary case, the testator’s request that the attorney serve as an 
attesting witness is held to be the “express waiver ” required by the statute, and 
the attorney is allowed to testify. Matter of Coleman, 111 N. Y. 220, 19 N. E. 71 
(1888) ; Knepper v. Knepper, 103 Ohio St. 529, 134 N. E. 476 (1921). See infra 
note II. 

7 Hugo v. Clark, 125 Va. 126, 99 S. E. 521 (1919). 

8 Brown v. Brown, 77 Neb. 125, 108 N. W. 180 (1906). 

® J.e., executor, administrator, heirs, next of kin, or beneficiaries. A grantee 
from the deceased is treated as a stranger. Schnornick v. Schnornick, 25 Ariz. 563, 
220 Pac. 397 (1923). 

10 Russel v. Jackson, 9 Hare, 387 (Ch. 1851) ; Blackburn v. Crawfords, 3 Wall. 
175 (U. S. 1865); Im re Loree’s Estate, 158 Mich. 372, 122 N. W. 623 (1909); 
Holyoke v. Holyoke’s Estate, 110 Me. 469, 87 Atl. 40 (1913); Doherty v. O’Cal- 
laghan, 157 Mass. 90, 31 N. E. 726 (1892). It is generally held that where the at- 
torney-client privilege is given by a statute, it is simply declaratory of that existing 
at common law. Appeal of Le Prohon, 102 Me. 455, 67 Atl. 317 (1907); In re 
Parker’s Estate, 78 Neb. 535, 111 N. W. 119 (1907); Black v. Funk, 93 Kan. 60, 
143 Pac. 426 (1914). See infra note rr. 

11 Collins v. Collins, tro Ohio St. 105, 143 N. E. 561 (1924) ; Matter of Cunnion, 
201 N. Y. 123, 94 N. E. 648, Ann. Cas. 1912A, 834, note (1911). In New York the 
Code (Cop. Crv. Proc. § 835) originally provided merely that an attorney or coun- 
sellor at law should not be allowed to disclose a communication made by his client 
to him, unless the prohibition of the statute should be “ expressly waived ” by the 
client. In Loder v. Whelpley, 111 N. Y. 239, 18 N. E. 874 (1888), it was held that 
the prohibition of the Code precluded the disclosure of instructions given by a testa- 
tor to an attorney employed to draw his will. But in Matter of Coleman, supra 
note 6, the court held that, where the attorney became an attesting witness to the 
will at the request of the testator, the prohibition was “ expressly waived ” within 
the meaning of the Code, and the attorney was competent to testify as to all the 
circumstances attending the execution of the instrument. Thereafter the Code was 
amended (§ 836) so that the prohibition should apply unless “ expressly waived upon 
the trial ” by the client, but should not disqualify an attorney “in the probate of a 
will ” from becoming a witness as to its preparation and execution if one of the sub- 
scribing witnesses. These sections were embodied without change in the Civil Prac- 
tice Act. N. Y. Civ. Prac. Act (1921) §§ 353, 354. 
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client may waive the privilege.'* This line of reasoning appears open to 
objection. If it is assumed that the privilege survives death,'* the power 
to waive cannot reside in everybody, else no one can be said to have a 
privilege. Where the communication tends to defame the deceased, 
or to throw unpleasant light on his personal relations, it would seem 
the most natural supposition either that nobody save the client him- 
self can waive, or that his power to waive descends to those concerned 
about his interests of personality, whether or not they have any claim 
to the property in dispute. It would follow, then, that in controversies 
involving this type of communication, both rival claimants might be pre- 
vented from calling the lawyer. Similar reasoning could have been ap- 
plied to the power to waive as to revelations of paternity, domestic cir- 
cumstances, and so-forth.* Where the communication was about the 
deceased’s testamentary intentions or the maintenance of his estate, it 
is easier to say that the privilege should remain waivable by those to 
whom the property comes. There would remain the objection that as 
between the rival claimants, only one of them ex hypothesi could exer- 
cise the power; and that who he is can be determined only by deciding 
the ultimate issue in the case.** Courts may well be justified in solving 
this difficulty by allowing both claimants to disregard the privilege,’® 
but this is rather a device of expediency than a logical development of the 
idea of waiver. 

Special considerations apply to communications on the subject of un- 
due influence or fraud. It is hard to see why any privilege as to these 
should survive to obscure testamentary suits. Clients are not likely to 
resort less frequently to their lawyers because thereby a scheme of ex- 
tortion against their estate may be defeated.** And even if the general 
rule were that the attorney-client privilege survives, it is not unfair to 
assume in the absence of other proof that the testator would approve the 
use in a testamentary suit of what he told as to undue influence or fraud, 
and would therefore place a time limit on the confidence. 

The suggestions in the last paragraph have received at Dean Wig- 
more’s hands a more generalized application.’* His view is that a com- 
munication ’° as to anything which affects the execution and tenor of the 


12 In re Parker’s Estate, supra note 10; Appeal of Le Prohon, supra note 10; 
Canty v. Halpin, 2904 Mo. 96, 242 S. W. 94 (1922) ; Holyoke v. Holyoke’s Estate, 
supra note Io. 

13 The alternative possibility is considered later. 

14 Cf. Blackburn v. Crawfords, supra note 10. 

15 This objection is removed under the orthodox view that any question of ad- 
missibility of evidence is solely within the province of the judge, even when the 
preliminary question coincides with the ultimate issue in the case. 5 WiGMORE, op. 
cit. supra note 1, § 2550. 

16 Tt seems that the evidence is admissible whether for or against the will. See 
In re Estate of Young, 33 Utah, 382, 388, 94 Pac. 731, 734 (1908); Panell v. Ross, 
228 Mass. 594, 118 N. E. 225 (1918) ; 5 WiGMORE, op. cit. supra note 1, § 2314. 

17 For the policy of the privilege, see 5 W1cMoRE, op. cit. supra note 1, § 2291. 

18 5 WicMORE, op. cit supra note 1, § 2314. 

19 Tt is, ofcourse, true that in many cases where a claim of privilege has been 
made, the claim is clearly invalid either because the communication was not made 
in confidence or because there was no communication at all. The most common 
example of this occurs in cases where a lawyer is put on the stand to testify to acts 
by the decedent which indicate insanity or undue influence. Cf. 5 W1cMoRE, op. cit. 
supra note 1, § 2306. 
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will is privileged only during the client’s life, so that the question of 
privilege would rarely arise in a testamentary contest. It seems to make 
only a theoretical difference whether this result is reached by restricting 
the original limits of the privilege or by presuming each client’s inten- 
tion to waive as to future will contests; *° for the intention is not in- 
quired into, nor would the normal testator have an intention one way or 
the other. This theory is a fairly satisfactory one. But it is fundamen- 
tally opposed to the cases which talk of waiver of an existing privilege 
by rival claimants after the death.”* Also, it is hard to reconcile the as- 
serted temporary duration of this privilege with the persistence after 
death of the privilege protecting marital communications,” since in both 
the potential communicator will be discouraged by the fear that a court 
will later hold unprivileged, under rules unknown to him, some of the 
communications he desires to make.”* 

Examination of the various theories which have been suggested shows, 
then, that no one of them adequately accounts for all the cases allowing 
the lawyer to take the stand in will contests. Perhaps the only compre- 
hensive explanation possible is that courts strongly desire to let in all 
the light there is on a type of litigation in which good evidence is neces-. 
sarily hard to get,?* and consequently adopt whatever form of words will 
best attain this. result. 


CONSTITUTIONALITY OF THE RETROACTIVE PROVISIONS OF THE FED- 
ERAL Estate Tax.— The federal estate tax of 19211 provides that 
“the value of the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property . . . to the 


20 The “ intent to waive ” form explains more easily than does Wigmore’s “ tem- 
porary privilege ” the settled rule that a stranger cannot avail himself of the privi- 
lege in a suit against the estate of the client. Chew v. Farmers’ Bank, 2 Md. Ch. 
231 (1848) ; Sweet v. Owens, 109 Mo. 1, 18 S. W. 928 (1892); Anderson v. Searles, 
supra note 4. See Russel v. Jackson, supra note 10, at 391; Scott v. Harris, 113 IIl. 
447, 454 (1885). This principle was misapplied in a recent case. The deceased, 
about a month before his death, conveyed his farm to the defendant for an inade- 
quate consideration; the plaintiffs, heirs of the decedent, sued to cancel the deed on 
the grounds of fraud and undue influence. Held, that the plaintiffs could not invoke 
the attorney-client privilege to exclude communications of the deceased to his attor- 
ney at the time of drawing the deed, because they were “strangers.” Boyd v. 
Kilmer, 132 Atl. 709 (Pa. 1926). The case might easily have been decided on the 
ground that there was no privilege at all since the communications were made in 
a ge of third parties. Baumann v. Steingester, 213 N. Y. 328, 107 N. E. 578 
IQI5). 

21 In re Parker’s Estate, supra note 10; Appeal of Le Prohon, supra note 10; 
Canty v. Halpin, supra note 12; Holyoke v. Holyoke’s Estate, supra note ro. 

22 Schreffler v. Chase, 245 Ill. 395, 92 N. E. 272 (1910); People v. Bowen, 165 
py aes 130 N. W. 706 (1911); Lurty’s Curator v. Lurty, 107 Va. 466, 59 S. E. 
405 (1907). 

23 It is, of course, highly questionable whether parties would be less free in 
making communications if they were not assured that the veil of silence would be 
drawn over them. But the limits of an established privilege ought be drawn in 
conformity with the only hypothesis which can justify its existence. 

24 See Doherty v. O’Callaghan, supra note 10, at 93, 31 N. E. at 727; Canty v. 
Halpin, supra note 12, at 105, 242 S. W. at 06. 

1 U.S. Comp. Stat. (Supp. 1923) §$§ 6336%b, 63363c( substantially reénacted in 
the 1926 act. U.S. Comp. Srat. (Supp. Apr. 1926) §§ 63368b-6336§h. 


: 


extent of any interest therein of which the decedent has at any time cre- 
ated a trust, in contemplation of or intended to take effect in possession 
or enjoyment at or after his death (whether such transfer or trust is 
made or created before or after the passage of this act).” The intima- 
tions are that the act may constitutionally be applied to transfers made 
after its passage.2 Even the much criticized decision in McNeir v. 
Anderson, holding a gift tax to be direct, expressly distinguished “ tes- 
tamentary gifts and gifts in contemplation of death.” But the provi- 
sion for the taxation of transfers made prior to the passage of the statute 
at the value which the property has at the time of the decedent’s death, 
has been attacked on the grounds that it is an unapportioned direct tax * 
and that it offends the due process clause of the Fifth Amendment. In 
the absence of a decision by the Supreme Court,° the lower federal tri- 
bunals have reached different conclusions upon this question.® 


2 Keeny v. New York, 222 U.S. 525 (1912). 

3 ro F. (2d) 813, 814 (S. D. N. Y. 1926). This case is discussed in (1926) 39 
Harv. L. Rev. 888; (1926) 35 YALE L. J. 1003; (1926) 74 U. Pa. L. REV. 836. 

It might be questioned whether a settlement which does not reserve a power of 
revocation to the settlor is a “ testamentary gift.” It is submitted that for purposes 
of taxation, as distinguished from the application of statutes requiring attestation of 
testamentary dispositions, a trust which contains a life estate in favor of the settlor 
must be deemed testamentary. 

# Art. 1, §§ 2(3), 9(4). 

5 Cases involving the point came up under the 1916 act, which was not expressly 
retroactive. The Supreme Court avoided the constitutional question by construing 
the act to apply to prospective transfers only. Shwab v. Doyle, 258 U. S. 529 
(1922); Union Trust Co. v. Wardell, 258 U. S. 537 (1922); Levy v. Wardell, 258 
U. S. 542 (1922). In the last case there was a dictum to the effect that if applied 
retroactively to transfers in which no interest had been retained by the transferor, 
the tax would be unconstitutional. 

6 In Shwab v. Doyle, 269 Fed. 321 (C. C. A. 6th, 1920), the Court of Appeals 
for the Sixth Circuit construed the 1916 act to be retroactive and upheld its consti- 
tutionality when so construed. The Supreme Court reversed it on the point of con- 
struction only, and the decision on the constitutional point has since been followed 
by district courts. Cleveland Trust Co. v. Routzahn, 7 F. (2d) 483 (D. Ohio, 
1925) ; Safe Deposit Trust Co. v. Tait, 295 Fed. 429 (D. Md. 1923); Reed v. How- 
bert, 8 F. (2d) 641 (D. Col. 1925). But the Court of Appeals for the Second Cir- 
cuit has recently held the retroactive provision unconstitutional. Frew v. Bowers, 
12 F. (2d) 625 (C. C. A. 2d, 1926). In this case the decedent had created a trust 
of $200,000 in 1910, reserving the income for life. In 1921 the act in question was 
passed. The decedent died in 1922 and the tax was levied on the trust fund which 
by sale and investment had appreciated to the value of $500,000. The majority, per 
Hough, J., held (1) that the statute did not apply to transfers where the remainder 
vested at the time of the deed; (2) that if the transfer did fall within the statute, 
the tax was probably a direct tax; (3) that in any event the tax was so arbitrary 
and capricious that it was void. L. Hand, J., concurring specially, thought (1) 
that the transfer fell within the act; (2) that the tax was not direct; (3) but that 
the provision for measuring it by the value of the property at the time of the death 
made it so arbitrary that it violated the due process clause of the Fifth Amendment. 
A similar result on the constitutional point was reached in Coolidge v. Nichols, 4 F. 
(2d) 112 (D. Mass. 1925). See also Lewellyn v. Frick, 298 Fed. 803 (W. D. Pa. 
1924), rev’d on another point in 268 U. S. 238 (1926). 

While the question of construction is outside the scope of this note, it seems 
that the transfer in Frew v. Bowers, supra, was exactly the kind of transfer the 
statute meant to reach. Under the construction of the majority, the tax would ap- 
ply only to contingent interests, and Congress can hardly have meant to draw a line 
between remainders that are technically vested and those which are technically con- 
tingent, when neither are being enjoyed. Other cases involving construction are 
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If Congress in 1921 cannot levy a separate tax on prior transfers, it 
will not be allowed to reach them by including the tax in a general estate 
taxation statute.’ So the validity of the tax depends, for one thing, on 
the power of Congress to tax past transfers. This question of retroactiv- 
ity must first be considered apart from the complications caused by the 
method of valuation. 

In general the Supreme Court has placed in the category of direct 
taxes only capitation or poll taxes, and levies upon property or the in- 
come thereof, imposed by virtue of the existence and ownership of the 
property as distinguished from its use.* The tax in question purports 
to be levied upon the past use of property. It does not attempt to reach 
all the property which the decedent owned in the past, but only that 
property which he transferred. It does not even attempt to tax all past 
transfers or all past uses, in which case it might really be a tax on past 
ownership. Nor does the fact of its being measured by the value of the 
property transferred make it any the more direct.® It is urged, however, 
by the opponents of the measure that the test of directness is the mak- 
ing of “an absolute and unavoidable demand.” *° But this test, as one 
of universal application, has not been recognized by the Supreme Court.* 
Concededly it does not govern the ordinary estate tax, which can be 
avoided only by arranging not to have any property when the tax falls 
due — a way to avoid almost any tax.’* Constitutional rather than sci- 
entific or economic standards determine the directness of a tax, room 
being allowed for considerations of policy.** The Court has been in- 
clined to place the burden of persuasion upon those who claim that a 
tax is direct, and to restrict the boundaries of direct taxation to their 
historical rather than logical limits.‘* So there seems much justification 


McCaughn v. Girard Trust Co., 11 F. (2d) 520 (C. C. A. 3d, 1926); Shukert v. 
Allen, 6 F. (2d) 551 (C. C. A. 8th, 1925); Bradley v. Nichols, 13 F. (2d) 857 (D. 
Mass. 1926). 

7 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, 581 (1895). 

8 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895); on rehearing, 
158 U.S. 601 (1895) ; Knowlton v. Moore, 178 U. S. 41 (1900). 

® Scholey v. Rew, 23 Wall. 331 (U.S. 1874) ; Knowlton v. Moore, supra note 8; 
N. Y. Trust Co. v. Eisner, 256 U. S. 345 (1921). 4 Coorey, Taxation (4th ed. 
1925) par. 1723. 

10 Amberg, Retroactive Excise Taxation (1924) 37 Harv. L. Rev. 691. 

11 The test is mentioned in Thomas v. United States, 192 U. S. 363, 371 (1904), 
but is virtually repudiated in N. Y. Trust Co. v. Eisner, supra note 9, at 340. 

12 Tt may be argued that the indirectness of the estate tax is anomalous and is 
due to historical reasons. But the tax in question is ancillary to the estate tax, and 
should be governed by the same considerations. 

13 See Nicol v. Ames, 173 U. S. 509, 515 (1899); Knowlton v. Moore, supra 
note 8, at 83. 

14 “On this point a page of history is worth a volume of logic,” per Mr. Jus- 
tice Holmes in N. Y. Trust Co. v. Eisner, supra note 9, at 349. The Supreme Court 
has gone to great lengths in holding taxes indirect. From Hilton v. United States, 
3 Dall. 171 (U. S. 1796), deciding that a tax on carriages was indirect, to Billings v. 
United States, 232 U. S. 261 (1914), in which a tax on the use of foreign built yachts 
was upheld as indirect and given a limited retroactive operation, few taxes have 
been held direct. The Income Tax Cases, Pollock v. Farmers’ Loan & Trust Co., 
supra note 8, were decided by an evenly divided court and in the face of much 
criticism. See Whitney, The Income Tax and the Constitution (1906) 20 Harv. L. 
Rey. 280; and references in (1926) 39 Harv, L. REv, 889, n. 8, 
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for the willingness of Judge Learned Hand ** to regard as indirect a tax 
“upon individuals personally, merely because of some activity in which 
they have engaged or privilege which they have enjoyed.” 

If the retroactive clauses, still considered apart from the valuation 
feature, do not make the tax direct, do they make it so unfair that it 
violates the due process clause of the Fifth Amendment? ** It is settled 
that mere retroactivity does not invalidate a tax.'7 No question of im- 
pairing vested rights arises, since the tax is not on the receiver but on 
the giver.’* So if the classification is reasonable, the tax must stand. 
Congress has wide discretion in classification *® and a tax on people who 
have chosen to make quasi-testamentary dispositions of their property 
seems to be well on this side of caprice or even unreasonableness. It is 
also urged in opposition that a past transfer bears no reasonable rela- 
tion to the passing of the estate and that its inclusion in the estate tax is 
therefore unreasonable.*° But a transfer to take effect in possession 
upon death bears just as close a relation to the passing of the estate 
whether made before or after the passage of a statute taxing the trans- 
fer. And it is settled that future transfers of this kind can be taxed in 
connection with an estate tax.”* 

The effect of the provision for valuing the transferred property as of 
the date of the giver’s death must now be considered. The first objec- 
tion is that, whether applied prospectively or retroactively, the tax is 
thereby made direct. This is illustrated by a case like Frew v. Bowers,?” 
where the property has been turned into a more valuable form between 
the dates of transfer and death. Under the guise of a transfer tax prop- 
erty would be taxed which was never transferred at all.** ‘This indi- 
cates that the emphasis of the tax is not upon the transfer in 1910 but 
upon certain 1921 property defined by its relation to certain 1910 prop- 
erty. And a tax on property because it is the product of other property 
is a direct tax.** 

There is another difficulty in the path of a retroactive application of 
the valuation feature. Where the estate tax is prospective it does not 
seem absolutely fair to brand the provision as “ a tax on A measured by 


15 Concurring specially in Frew v. Bowers, supra note 6, at 630. 

16 At present it will be assumed that the Fifth Amendment limits the taxing 
power of Congress in the same way as the due process clause of the Fourteenth 
Amendment limits that of the states. This question is discussed infra, p. 122. 

17 Kentucky Union v. Kentucky, 219 U. S. 140 (1910) ; League v. Texas, 184 
U. S. 156 (1902). 

18 Y, M.C. A. v. Davis, 264 U.S. 47 (1924). The federal estate tax differs from 
most state inheritance taxes in this respect, the latter being levied on the benefici- 
aries. Greason & Oris, INHERITANCE TAXATION (4th ed. 1925) 2. 

19 See Barclay v. Edwards, 267 U. S. 442, 450 (1925) ; Flint v. Stone Tracy Co., 
220 U. S. 108, 158 (1911). 

20 Coolidge v. Nichols, supra note 6. 

21 Keeny v. New York, supra note 2. 

22 Supra note 6. 

23 As is pointed out by Hough, J., in Frew v. Bowers, supra note 6, at 628, this 
argument has less force when the property in question is land, since then the prop- 
erty taxed at the time of death would be the property that had been previously 
transferred. 

24 Pollock v. Farmers’ Loan & Trust Co., supra note 8; Eisner v. Macomber, 
252 U.S. 189 (1920). 
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the value of B’s property.” ** One need not be too tender to a transferor 
who, after passage of the statute, chooses to exercise the privilege cum 
onere. Moreover, A retained a life estate or a power of revocation or 
both.*® If the former, increase in B’s property would generally mean 
an increase in A’s income; if the latter, it is perhaps not unreasonable to 
expose A to fluctuations in the value of property which he has reserved 
the right to call back. But though courts might reluctantly accept the 
valuation feature alone, just as they might accept the retroactivity alone, 
the combination of the two is likely to be regarded as arbitrary and 
capricious. To tax a man for something he has done in the past and 
measure the tax by remote consequences of the act over which he had 
no control, adds an element of unreasonable caprice to the undesirable 
harshness of retroactive levies.*? 

This raises the question whether there are any limits on the taxing 
power of Congress. The federal courts have been slow to find any, save 
the few specific prohibitions expressed or plainly implied,?* which offer 
little solace to an opponent of tax legislation. It has often been said that 
the Fifth Amendment does not affect the taxing power.”® As recently as 
1914 Chief Justice White declared that the Constitution would not be 
so foolish as to take away with one hand what it gave with the other.*® 
But there is nothing incongruous in placing restrictions on the exercise 
of a power. Indeed the taxing power is today regarded as less absolute 
than it once was. Congress can no longer under the guise of a tax effect 
forbidden objects.*t And there are several intimations that if a federal 
tax were so unjust and arbitrary as to be a confiscation of property, it 
would fall under the Fifth Amendment.** To be sure no national tax 
has yet been condemned for this reason.** And from the dicta just re- 
ferred to, it seems probable that a tax might be so unfair as to infringe 
the Fourteenth Amendment if levied by a state, but not the Fifth if 


25 Frew v. Bowers, supra note 6, at 628. ? 


26 Transfers with a power of revocation reserved are taxable in connection with 
an estate tax. Bullen v. Wisconsin, 240 U. S. 625 (1916). 

27 This is borne out by some of the illustrative cases in Frew v. Bowers, supra 
note 6, at 630. 

28 A tax on exports is forbidden. Art. 1, §9 (5). Congress is impliedly forbid- 
den to tax the instrumentalities of the state governments. Collector v. Day, 11 
Wall. 113 (U. S. 1870). Nor can it tax the salaries of federal judges. Evans v. 
Gore, 253 U.S. 245 (1920). 

29 See Brushaber v. Union Pacific R. R., 240 U. S. 2, 24 (1916); La Belle Iron 
Works v. United States, 256 U. S. 377, 392 (1921); T R Powell, Child Labor, 
Congress, and the Constitution (1922) 1 N. C. L. REv. 61, 69. 

30 Billings v. United States, supra note 14, at 282. 

81 Child Labor Tax Case, 259 U.S. 20 (1922). 

82 Barclay v. Edwards, supra note 19; Brushaber v. Union Pacific R. R., supra 
note 29. The language used in the Brushaber case to describe such a tax is: “a case 
where, although there was a seeming exercise of the taxing power, the act com- 
plained of was so arbitrary as to constrain to the conclusion that it was not the 
exertion of taxation, but a confiscation of property; . .. or, what is equivalent 
thereto, was so wanting in basis for classification as to produce such a gross and 
patent inequality as to inevitably lead to the same conclusion.” It requires little 
acumen to see that inequality of classification is not “ equivalent ” to confiscation; 
and the distinction between a capricious tax and an act so confiscatory as not to be 
a tax at all savors of casuistry. 

38 See T. R. Powell, supra note 29. 
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levied by Congress.** On principle this is hard to justify.*° While Con- 
gress is much less hampered than are the states by questions of juris- 
diction to tax, there seems no reason why the requirements of due pro- 
cess in classification and measurement should be different in the two 
spheres. With the widening of the scope of federal taxation since the 
income and estate taxes, it is fair to predict that the Fifth Amendment 
will in time be called in as a check. 


RIGHTS OF A TRANSFEREE OF THE BENEFICIAL INTEREST OF A DE- 
FAULTING Frpuctary. — In case of a breach of fiduciary duty,’ the in- 
jured beneficiary is confined to his right in personam against the fidu- 
ciary, and has no lien on the latter’s general property,*? unless he can 
follow the trust res into that property.* But if the fiduciary has a bene- 
ficial interest in the property under his care, that interest is normally 
subjected to a lien in favor of the injured beneficiary,* even when the 
fiduciary acquired his interest after the breach of duty had occurred.’ 
Obviously, then, the beneficiary will prevail over one who, with notice 
of the breach of duty, buys the beneficial interest from the fiduciary,® 
and over the fiduciary’s general creditors,’ judgment creditors,* assignee 
for the benefit of creditors,® and trustee in bankruptcy.’° 


34 See T. R. Powell, Constitutional Law in 1920-21 (1921) 20 Micu. L. Rev. 
154. It should be remembered that the Fourteenth Amendment contains a guaran- 
tee of “ equal protection of the laws” which the Fifth does not. 

35 “Tf an act of Congress is valid under the Fifth Amendment, it would be hard 
to say that a state law in like terms is invalid under the Fourteenth Amendment.” 
Holmes, J., in Carroll v. Greenwich Ins. Co., 199 U. S. 401, 410 (1905). 

1 In applying the principles discussed in this note, the courts have assimilated to 
the situation of a trustee who is also a cestui que trust, that of a corporation direc- 
tor who is also a stockholder, and of an executor or administrator who shares in the 
estate. See, e.g., In re Rhodesia Goldfields, Ltd., infra note 12, and In re Hervey, 
infra note 14. 

2 Slater v. Oriental Mills, 18 R. I. 352, 27 Atl. 443 (1893). 

3 In re Oatway, [1903] 2 Ch. 356. 

4 Raines v. Raines, 54 N. H. 201 (1874). This applies also to the interest of a 
beneficiary who is not a fiduciary, but who participates in the breach of duty. 
Butler v. Carter, L. R. 5 Eq. 276 (1868) ; Jones v. Lynch, 137 S. W. 395 (Tex. Civ. 
App. ror). 

5 Chillingworth v. Chambers, [1896] 1 Ch. 685. 

6 Cole v. Muddle, 1c Hare, 186 (Ch. 1852). The injured beneficiary will pre- 
vail likewise over purchasers with notice from another beneficiary who has partici- 
pated in the wrong. Woodyatt v. Gresley, 8 Sim. 180 (Ch. 1836); Bridgman v. 
Gill, 24 Beav. 302 (Rolls Court, 1857). 

7 Williams v. Allen, No. 2, 32 Beav. 650 (Rolls Court, 1863). 

8 Stanley v. U. S. Nat. Bank of Portland, 110 Ore. 648, 224 Pac. 835 (1924); 
Skinner v. Sweet, 3 Madd. 244 (Ch. 1818) (taxed costs of solicitor). But if the 
judgment creditor is another defrauded beneficiary who had recovered the amount 
of his interest only, he keeps. Case v. Richason, 29 Ind. App. 331, 64 N. E. 629 
(1902). Cf. Browne v. Butter, 24 Beav. 159 (Rolls Court, 1857). 

® Gosnell v. Flack, 76 Md. 423, 25 Atl. 411 (1892). This is true also of the 
assignee for the benefit of creditors of a beneficiary who participated in the breach 
of duty. Fuller v. Knight, 6 Beav. 205 (Rolls Court, 1843). In states where an 
assignment to a few creditors is void as against the remaining creditors, if a fidu- 
ciary who has misapplied trust funds assigns his beneficial interest to the injured 
beneficiaries, the assignment cannot be attacked by the fiduciary’s other creditors. 
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We are concerned here, however, with the rights of one who takes the 
beneficial interest of the fiduciary for value, in good faith and without 
notice of the breach of duty, though he knows that he is dealing with a 
fiduciary.‘ It is uniformly held that if the default has occurred before 
this transfer, the beneficiary can recover the amount of the loss out of 
the beneficial interest in the hands of the transferee.1? And under the 
doctrine of Morris v. Livie,* which has been followed in the later cases,!* 
the beneficiary is preferred even though the breach was committed after 
the transfer. It makes no difference whether the fiduciary’s beneficial 
interest came to him by the original trust instrument or was acquired 
from one of the beneficiaries.*® 

The reasons advanced to support the doctrine of Morris v. Livie are 
not convincing. It is urged that this beneficial interest is given to the 
fiduciary under a condition implied in law that he perform his duties 
properly.*® This fails to explain the case of the fiduciary whose interest 
was not given to him by the settlor, but was acquired from a benefici- 
ary; ‘’ or of the beneficiary who assumes a contingent liability for the 
fiduciary.‘* Another explanation relies upon the circumstance that when 
Morris v. Livie was decided, a fiduciary was not allowed commissions.'® 


Brown v. a 14 Ala. 719 (1848) ; Hart’s Estate, No. 5, 203 Pa. St. 503, 53 Atl. 
73 (1902). 

’ 10 Ex parte Lacey, 1 Deac. 557 (Ch. 1836) ; In re Brown, 32 Ch. D. 507 (1886). 

The rule is the same if the beneficial interest came to the fiduciary from one of the 

beneficiaries. In re Dacre, [1915] 2 Ch. 480, aff'd, [1916] 1 Ch. 344; Jacubs v. 

Rylance, L. R. 17 Eq. 341 (1874). 

11 The word “transferee” is used in this note to indicate such a “ bona fide 
purchaser ”; if the assignee in any case fails to live up to the requirements of value 
or good faith, that is stated. 

It should be remembered that the questions here discussed could not arise in 
jurisdictions imposing limitations, by statute or otherwise, on the right of any 
cestui to dispose of his interest. As to such jurisdictions, see Scott, Cases ON TRUSTS 
(1919) 585, n. I. 

12 Irby v. Irby, No. 3, 25 Beav. 632 (Rolls Court, 1858); In re Rhodesia 
Goldfields, Ltd., [1910] 1 Ch. 239. This applies also to an interest acquired by 
the fiduciary from one of the beneficiaries. Doering v. Doering, 42 Ch. D. 203 
(1889). The same result is reached where the transferor is a beneficiary who has 
participated in the breach of duty. Dibbs v. Goren, 11 Beav. 483 (Rolls Court, 
1849) ; Jenkinson v. N. Y. Finance Co., 79 N. J. Eq. 247, 82 Atl. 36 (1911). 

18 7 Y.& C.C. C. 380 (1842). 

14 Barnett v. Sheffield, 1 DeG. M. & G. 371 (Ch. 1852); Wilkins v. Sibley, 4 
Giff. 442 (Ch. 1863) ; Im re Hervey, 61 L. T. (N. S.) 429 (Ch. D. 1889) (marriage 
settlement, with covenant to settle after-acquired property); Belknap v. Belknap, 
5 All. 468 (Mass. 1862) ; American Surety Co. v. Vinton, 224 Mass. 337, 112 N. E. 
054 (1916). The beneficiary can contract himself out of this right. In re Goy & 
Co., Ltd., [1900] 2 Ch. 149. If, after transferring his beneficial interest, a fiduciary 
puts the estate to costs of litigation, those costs can be collected from the transferee. 
See Hopkins v. Gowan, 1 Mol. 561 (Ir. Ch. 1828). 

15 Cumming v. Austin, 28 Vict. L. R. 622 (1903). See Doering v. Doering, supra 
note 12. Contra: Wilson v. Leslie, 5 W. R. 815 (Ch. 1857). 

16 See Morris v. Livie, supra note 13, at 388. 

17 See cases, supra note 15. 

18 Bobo v. Vaiden, 20 S. C. 271 (1883). Here the doctrine of Morris v. Livie 
was invoked against the transferee of a beneficiary who was not a fiduciary and 
not connected with the breach of duty, but was a surety for the defaulting fiduciary. 
It is not absolutely clear in this case whether the transferee gave present value. 

19 Brocksopp v. Barnes, 5 Madd. 90 (Ch. 1820) ; Lewin, Trusts (12th ed. 1911) 
780, 781. 
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It is thought that the court therefore considered this beneficial interest 
as being something in lieu of commissions, and so dependent on the 
faithful execution of the fiduciary obligations. But the facts of the 
early cases do not support this suggestion; °° and in any event the sug- 
gestion operates as an historical explanation rather than as a justifica- 
tion for the doctrine. The third argument is that the fiduciary is to be 
held to have received his share by anticipation, in the property he has 
misapplied,” but this, like the first, is obviously a mere statement of 
the conclusion. 

Three limitations upon this doctrine have been recognized. First, it 
does not apply to the transferee of a beneficiary who thereafter becomes 
a fiduciary, and as such commits a breach of duty.** This is because 
the transferee was not here put on his guard against the possibility of a 
breach of duty by the fact of dealing with a known fiduciary.”* Sec- 
ondly, if the beneficial interest of the fiduciary has merged with his legal 
title, so that he has a complete and unencumbered legal interest, his 
transferee is protected.** This is simply an application of the rule that 
an injured beneficiary does not get a lien on the general property of the 
fiduciary,”> even though this property was given to the fiduciary as part 
of the transaction by which the trust came into being.** A recent case 


20 In Morris v. Livie, supra note 13, the legacy to the defaulting trustee was 
£5,000. 

21 See Doering v. Doering, supra note 12, at 207. 

22 Irby v. Irby, No. 3, supra note 12; Molloy v. French, L. R. 13 Ir. Eq. 261 
(1849). See Warnock v. Austin, 23 Austr. L. T. 225 (1902). But see Cumming v. 
Austin, supra note 15. Conceivably the courts might have extended the doctrine, if 
they had liked it, to this situation, by using the analogies of the decisions in notes 
4, 6, 9, 12 and 14, supra. 

No case has been found in which a beneficiary who was not a fiduciary and 
never became one, participated in a breach of duty after having transferred his 
share. 

23 See Morris v. Livie, supra note 13, at 388; Molloy v. French, supra note 22, 
at 270-71. 

24 This seems to be the ground of decision in In re Towndrow, [1911] 1 Ch. 
662, which case must be taken to overrule the strong dictum of Knight Bruce, L. J., 
in Barnett v. Sheffield, supra note 14, at 382. This rule is followed though the per- 
son to whom the transfer is made is a trustee in bankruptcy. Fox v. Buckley, 3 
Ch. D. 508 (1876). Cf. Devries v. Hiss, 72 Md. 560, 20 Atl. 131 (1890). And even 
a creditor who obtained judgment after the breach of duty is protected. Wilkes v. 
Harper, 1 N. Y. 586 (1848). 

The rule has been applied where the merger of the fiduciary’s legal title and 
beneficial interest was itself the result of a breach of duty. In Caviness v. Fidelity 
& Deposit Co., 140 N. C. 58, 52 S. E. 265 (1905), A and B were administrators 
and distributees, there being three other distributees. A and B drew $5,000 to their 
own order, which they deposited to their personal account, and then drew a check 
on this account to X in exchange for present value. XK knew where this money 
came from, but it does not appear that he or A and B knew that this was more 
than their share of the estate, which was later ascertained to be $3,850. Subsequent 
to this, A and B misappropriated further moneys from the estate. Held, that X 
need return only $1,150. 

Some jurisdictions hold that if A is given property in trust for A and B, A 
takes complete and unencumbered legal title to his share, and holds the other 
share in trust for B. Bolles v. State Trust Co., 27 N. J. Eq. 308 (1876); 
Swisher v. Swisher, 157 Iowa, 55, 137 N. W. 1076 (1912). In such a jurisdic- 
tion, In re Towndrow, supra, would presumably be followed. 

25 Slater v. Oriental Mills, supra note 2. 
26 But see Woodyatt v. Gresley, supra note 6. 
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illustrates this limitation.** Thirdly, if the fiduciary’s beneficial interest 
has been set aside in court as a separate fund, and he transfers this fund 
before or after his default, the transferee is protected.** These last 
cases escape the normal rule which seems clearly applicable, by invoking 
the reasoning of the second limitation, in spite of the fact that techni- 
cally the fiduciary still lacked complete and unencumbered ownership.”® 

The doctrine of Morris v. Livie leads to one of two unfortunate re- 
sults. A transferee who pays full value for the beneficial interest of a 
fiduciary is made to bear the entire burden of a default by the latter.*° 
If the transferee seeks to guard against this by deducting from the pur- 
chase price, hardship is worked on an honest fiduciary who wishes to dis- 
pose of his beneficial interest. Neither result seems to be in accord with 
the intention of the settlor, nor with a satisfactory adjustment of the 
conflicting claims of the various parties.** 


RECENT CASES 


ADMIRALTY — JURISDICTION — IMMUNITY OF GOVERNMENT VESSELS FROM 
Lipset. — The owners of a cargo brought a libel im rem against a ship owned 
by the Italian Government and operated by that government in regular com- 
mercial business. The Italian Ambassador, on behalf of his government, as- 
serted sovereign immunity for the ship. The lower court sustained the plea 
of immunity and dismissed the libel for want of jurisdiction. The libellants 
appealed. Held, that because of the ship’s sovereign immunity the lower 
court had no jurisdiction. Decree of dismissal affirmed. The Pesaro, 46 Sup. 
Ct. 611 (U. S. 1926). 

This case settles a question as to which there has been some diversity of 
opinion in the lower federal courts. The Johnson Lighterage Co. No. 24, 231 
Fed. 365 (D. N. J. 1916); The Attualita, 238 Fed. go9 (C. C. A. 4th, 1916); 
The Maipo, 252 Fed. 627 (S. D. N. Y. 1918); The Pesaro, 277 Fed. 473 (S. D. 


27 A and B were devisees and executors; the plaintiff and two others were the 
remaining devisees. In 1906, the plaintiff brought suit against A and B for an ac- 
counting. In 1909, A and B transferred to the defendant the land they took under 
the will. In 1912, a decree was rendered in favor of the plaintiff for the sums mis- 
appropriated by A and B. The plaintiff now seeks to satisfy that decree out of the 
land the defendant had bought. The lower court gave judgment for the plaintiff. 
On the defendant’s appeal, held, that if the defendant can prove he was a bona fide 
purchaser, he may keep the land he has bought, since the suit in 1906 was not one 
affecting the interests of A and B in this land, and was therefore not a lis pendens 
as to the defendant. Judgment reversed. Fulford v. Flanders, 133 S. E. 859 (Ga. 
1926). 

28 Edgar v. Plomley, [1900] A. C. 431 (transfer before breach); Im re Eyton, 
45 Ch. D. 458 (1800) (transfer after breach). These cases refute the argument 
sometimes suggested in favor of Morris v. Livie, that the court is only impounding 
the fiduciary’s beneficial interest over which it has control. 

29 See Edgar v. Plomley, supra note 28, at 439-42. 

30 The unfairness of this rule is made more apparent if we suppose a situation 
where all the beneficiaries transfer their interests, and then a breach of trust occurs. 
The transferee of the beneficiary-fiduciary bears the entire burden, and the other 
transferees lose nothing. 

81 These considerations have persuaded the Scotch courts to reject the doctrine. 
Macpherson’s Judicial Factor v. Mackay, 52 Scot. L. R. 778 (Ct. of Sess. 1915) 
(transferee was trustee of fiduciary’s marriage settlement). 
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N. Y. 1921), S. c. 13 F. (2d) 468 (S. D. N. Y. 1926). The decision is in accord 
with the established English rule. The Parlement Belge, L. R. 5 P. D. 197 
(1880) ; The Jupiter, [1924] P. 236. The court reaches its decision by extend- 
ing to government owned and operated merchant ships the doctrine that the 
property of a sovereign held and used for a public purpose is immune. Such a 
holding is contrary to the modern tendency toward restriction of sovereign im- 
munity. See Maguire, State Liability for Tort (1916) 30 Harv. L. REv. 20; 
(1923) 36 ibid. 623. And a situation is thus created in which foreign merchant 
marines have an advantage over the merchant ships of the United States, which 
are subject to the jurisdiction of the federal courts. See 39 Star. 730 (1916), 
U. S. Comp. Stat. (1916) § 8146e. This disadvantage is not balanced by the 
immunity allowed ships of the American Government in foreign ports, because 
a large number of foreign countries, including Italy, have denied immunity to 
foreign ships engaged in trade. See Walton, State Immunity in the Laws of 
England, France, Italy, and Belgium (1920) 2 Jour. Soc. oF Comp. Lec. AND 
Int. Law, 3rd series, 252. The reason for granting immunity is to protect the 
sovereign from indignities. See The Charkieh, 4 Adm. & Eccl. 59, 97 (1873); 
The Johnson Lighterage Co. No. 24, supra, at 368. It is difficult to see where 
there is any indignity inconsistent with the sovereign’s position in forcing one 
engaged in a commercial enterprise to submit to the courts for suits arising 
out of that enterprise just as private entrepreneurs must do. In view of the 
modern growth of government controlled industries and the hardship entailed 
in refusing to allow suits against the government, there is little justification 
in policy for the conclusion reached. 


ADVERSE PossEssION — NATURE AND REQUISITES — ACTION TO QUIET TITLE 
AS ToLLiInc Statute or Limitations. — The plaintiff’s predecessor in title 
owned two adjoining lots. He conveyed the eastern lot to C who in 1900 built 
a division fence which was eighteen inches east of his west line. In 1912 F, 
C’s successor in title, brought a bill to quiet title to his lot, which he described 
by number, without making any reference to the eighteen inch strip which was 
in the plaintiff’s possession. He secured a decree, but the plaintiff’s possession 
continued undisturbed. In 1924 the plaintiff brought a bill to establish his 
title by virtue of more than twenty years adverse possession. From a judg- 
ment reversing a decree in his favor, the plaintiff appealed. Held, that a de- 
cree quieting title, unaccompanied by any taking of possession, will not toll 
the Statute of Limitations. Judgment reversed and decree of the trial court 
affirmed. Rosenstihl v. Cherry, 151 N. E. 642 (Ohio, 1926). 

In the absence of statutory provision the holder of legal title must ordinarily 
be in possession when suit to quiet title is commenced. Glos v. Kemp, 192 Ill. 
72, 61 N. E. 473 (1901). Since the complainant in the suit commenced in 
1912 was not in possession of the eighteen inch strip, the decree quieting his 
title was ineffective as to that strip of land. But even had the suit in 1912 
been in ejectment or for forcible entry and detainer, the result reached by the 
court would be correct, since, by the weight of authority, a judgment in such 
actions, not followed by a change in possession, does not toll the Statute of 
Limitations. Smith v. Trabue, Fed. Cas. No. 13,116 (C. C. D. Ky. 1830); 
Forbes v. Caldwell, 39 Kan. 14, 17 Pac. 478 (1888). See L. R. A. 1918 A, 
1046, note. A number of jurisdictions have broken from this rule. Badley v. 
Laws, 3 Tex. Civ. App. 529, 23 S. W. 20 (1893); Snell v. Harrison, 131 Mo. 
405, 32 S. W. 37 (1805); Oberlein v. Wells, 163 Ill. tor, 45 N. E. 294 (1806); 
Perry v. Eagle Coal Co., 170 Ky. 824, 186 S. W. 875 (1916). The object of 
the Statute of Limitations is not to reward the diligent trespasser nor to pe- 
nalize the negligent owner but to quiet titles and prevent the bringing of stale 
suits. See H. W. Ballantine, Title by Adverse Possession (1918) 32 Harv. L. 
Rev. 135. But judgments relating to land titles are entitled to record under 
most recording statutes. 2 Pomeroy, Equity Jurisprudence (4th ed. 1918) 
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§ 649. And it is submitted that one who has prosecuted a suit to establish his 
title to judgment and has recorded the judgment so obtained, thereby: giving 
notice to purchasers, has hardly allowed his claim to grow stale, and that in 
such a case, at least, the Statute of Limitations ought to be tolled without an 
actual disturbance of the physical possession of the disseisor. 


Bitts AND NoTESs — PRESENTMENT — DELAY IN PRESENTMENT OF CHECK 
Causinc Loss OTHERWISE THAN THROUGH FAILURE OF DRAWEE — EFFECT 
oN Drawer’s LiaBiLtity. — The defendant bank drew checks on the E bank 
in Italy and placed money with the A company, which telegraphed E to pay 
the check and debit A’s account. A had a sufficient balance with E until after 
the lapse of a reasonable time for presentment, but before presentment A be- 
came bankrupt, and its balance was withdrawn from E. The defendant main- 
tained that it was relieved from liability under Section 186 of the Negotiable 
Instruments Law. N. Y. Cons. Laws (CAHILL, 1923) c. 30, § 322. Held, 
that the drawer was not discharged. Verdict and judgment for the plaintiff. 
— v. First Nat. Bank of Connellsville, 216 N. Y. Supp. 280 (Sup. Ct. 
1926). 

It is said in some of the cases that the only loss discharging the drawer is 
that occasioned through the insolvency of the drawee. See Stewart v. Smith, 17 
Ohio St. 82, 85 (1866); Deener v. Brown, 1 MacArth. 350, 355 (D. C. 1874). 
Cf. Kinyon v. Stanton, 44 Wis. 479 (1878). Contra: Smith v. Jones, 2 Bush, 
103 (Ky. 1867). See 2 Parsons, Notes and Bills (2d ed. 1876) 74; 3 Kent, 
Commentaries (Lacy’s ed. 1889) 88. And there are square decisions holding 
that loss occasioned by the insolvency of an accommodated payee, whose in- 
dorsee is late in presenting, will not discharge the drawer. Stewart v. Smith, 
supra; Deener v. Brown, supra. Contra: Griffin v. Riblet, 6 N. Y. Leg. Obs. 
421 (1848). Cf. Cory v. Scott, 3 B. & Ald. 619 (K. B. 1820). In accord with 
the principal case is Heralds of Liberty v. Hurd, 44 Pa. Super. Ct. 478 (1910). 
Cf. Bradley v. Andrus, 107 Fed. 196, noted in 53 L. R. A. 432 (C. C. A. 3d, 
1901). But cf. Hopkins v. Ware, L. R. 4 Ex. 268 (1869). And under Section 
74 of the English Bills of Exchange Act, the same result would be reached. 
(1882) 45 & 46 Vict. c. 61, § 74. If the principal case is to be supported, it 
must be under an interpretation of the Negotiable Instruments Law in the 
light of the parent act and some common law authority, based on the prin- 
ciple that the law imposes such extraordinary burdens on holders that it 
should not make them run risks other than the foreseeable one of the failure 
of the drawee. To discharge the drawer of a check who has suffered no loss 
would be to enrich him at the holder’s expense. See Jn re Brown, Fed. Cas. 
No. 1,985, at 348 (C. C. D. Mass. 1843). But it is not clear why the insol- 
vency of A should be deemed any less a loss caused by the delay than that of 
the drawee. See annotations, (1901) 53 L. R. A. 432; (1912) 38 L. R. A. 


(N. S.) 255. 


Carrters — Goops — LimITATION oF LIABILITY — RECOVERY IN CASE OF 
PartiAL Loss. — The plaintiff sued the defendant as president of the Adams 
Express Co. for the loss of part of a shipment of five bales of silk. The 
plaintiff had valued the shipment at $1,375, although its actual value was 
$4,026. One of the bales, of the value of $818.50, was lost. Section 20 (k) 
of the Interstate Commerce Act, as it reads since the second Cummins Amend- 
ment, allows limitation of liability “ to an amount not exceeding the value . . . 
declared.” 39 Stat. 441 (1916), U. S. Comp. Stat. (1916) § 8604a. From 
a judgment in favor of the plaintiff for the full value of the bale, the defendant 
appealed. Held, that the plaintiff’s recovery is limited to such proportion of 
the declared value as the actual value of the lost bale bears to the actual value 
of the whole shipment. Judgment modified, and, as so modified, affirmed. 
H. R. Mallison & Co. v. Barrett, 213 N. Y. Supp. 652 (App. Div. 1926). 
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In accord with the principal case in allowing only a proportionate recovery 
are Shelton v. Canadian Northern Ry., 189 Fed. 153 (C. C. D. Minn. 1911); 
Robidoux v. Chicago & Northwestern Ry., 204 N. W. 870 (Neb. 1925). Other 
courts hold that the agreed value is merely a limit of recovery. Wiéilson v. 
Adams Express Co., 72 Pa. Super. Ct. 384 (1919); Candee v. D., L. & W. 
R.R.,94 N. J. L. 144, 109 Atl. 202 (1920). The United States Supreme Court 
has not passed on the question as affected by the second Cummins Amend- 
ment. The cases allowing only proportionate recovery gerierally rely on a 
statement by the Court that “ the valuation clause fixes not an arbitrary limit 
of recovery but a ratio.” Western Transit Co. v. Leslie & Co., 242 U.S. 448, 
454 (1917). But this case held only that where coal was shipped valued at a 
fixed sum per ton, recovery would be limited to the amount destroyed, com- 
puted at the declared value per ton. In other words, the Court had before it 
not a case of valuation of an entire shipment as a unit, but a case in which the 
shipment was valued per unit of weight. The decision, therefore, is simply 
that under such circumstances not more than the declared value per unit can 
be recovered for loss or damage to any unit. The majority of the court in 
the principal case based its decision on estoppel. But it is to be noted that 
the shipper was not confined to recovery of one-fifth of the declared value. 
And it seems clear that the declaration of value of the five bales could not 
justifiably be taken as a declaration of the value of each bale as a unit. Though 
the shipper may be estopped to assert that the total value is greater than the 
declared value, this does not afford a guide to the amount of recovery for par- 
tial loss. Nor can the problem be solved merely by applying the rule that 
contracts limiting responsibility are to be construed strictly against the car- 
rier. But see (1926) 35 YALE L. J. 370-71. The contract is governed by the 
statute and should be construed according to the spirit and purpose of the 
legislation. As a practical matter, if the valued amount is taken as the ratio 
and not the limit of recovery, the carrier is protected against undervaluation 
in cases of partial loss, and rates will not be increased to the prejudice of 
honest valuers. 


CHoses 1n Action — Girts— GraTuITOUS PARTIAL ASSIGNMENT OF A 
Pecuniary Lecacy. — The plaintiffs brought a bill in equity to enforce an 
assignment by voluntary deed of a part of a pecuniary legacy. The defendants 
were the executors under the will, and the assignor who was attempting to re- 
voke the assignment. The lower court dismissed the bill. On the plaintiffs’ 
appeal, held, that a pecuniary legacy, whether considered a legal or an equitable 
chose in action, may be irrevocably assigned without consideration. Judgment 
reversed. Chase Nat. Bank v. Sayles, 11 F. (2d) 948 (C. C. A. 1st, 1926). 

Whether a pecuniary legacy is a legal or an equitable interest has been con- 
sidered at length. (1926)-39 Harv. L. Rev. 368. The holding that a gratui- 
tous assignment of an intangible legal chose is irrevocable appears to be con- 
trary to the weight of authority. Cook v. Lum, 55 N. J. L. 373, 26 Atl. 803 
(1893); 1 Williston, Contracts (1920) § 440. But cf. Huggins’ Case, 204 Pa. 
St. 167, 53 Atl. 746 (1902); Jones v. Moore, 102 Ky. 501, 44 S. W. 126 
(1898); Murphy v. Bordwell, 83 Minn. 54, 85 N. W. 915 (1901). The court 
cites cases holding a gratuitous assignment of a tangible chose to be irrevoc- 
able, and explains them on the principle that the assignment clothed the as- 
signee with an equitable interest in the assigned claim. But to say that the 
gratuitous assignee of a tangible chose has an “ equitable interest ” therein 
seems as much a description of the consequences of irrevocability as a reason 
for it; and the court entirely fails to deal with the question whether the as- 
signee of an intangible chose obtains a similar interest in the claim. This should 
depend on whether there is the same policy in favor of the free alienability of 
intangible as of tangible choses. See Costigan, Gifts Inter Vivos of Choses in 
Action (1911) 27 L. Q. REv. 326. The fact that the assignment in the instant 
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case was of only a part of the chose, should be immaterial. See Dickinson, 
Gratuitous Partial Assignments (1921) 31 YALE L. J.1. A circumstance which 
would justify the court’s result was that the assignment was made under seal. 
If the assignor is allowed to revoke the assignment, he will be liable in contract 
to the assignee. 1 Williston, loc. cit. supra. Unless equity specifically enforces 
the implied promise not to revoke, there will be circuity of action. The fact 
that the assignee is a “ volunteer ” and founds his appeal to equity on the pres- 
ence of a seal should not prevent relief when this independent ground of equity 
jurisdiction is present. And see Pound, The Progress of the Law — Equity 
(1920) 33 Harv. L. REv. 813, 834 et seq. 


ConF.ict or LAws — EXTRATERRITORIAL EFFECT OF WORKMEN’S COMPEN- 
saTION Acts. — The plaintiff, a resident of North Carolina, entered into a 
contract of employment with the defendant in Tennessee without electing not 
to be bound by the Tennessee Workmen’s Compensation Act, which provides 
that one not so electing is presumed to be bound. TENN. ANN. CopE (SHAN- 
NON, Supp. 1926) § 3608a139. While in the course of his employment in 
Tennessee, the plaintiff was injured. He failed to give notice of his injury 
within thirty days, thereby losing his right to compensation under the Tennes- 
see statute. TENN. ANN. Cope (SHANNON, Supp. 1926) § 3608a171. There® 
after he brought in North Carolina, which has no Workmen’s Compensation 
Act, an action based upon the negligence of the defendant. The lower court 
tried the case upon the theory that the Tennessee act applied and the jury 
found for the plaintiff, assessing damages. The defendant appealed. Held, 
that the action should have been tried under the common law as administered 
in the courts of North Carolina. New trial ordered. Johnson v. Carolina, 
C. & O. Ry., 131 S. E. 390 (N. C. 1926). 

The prevailing view is that an elective compensation act becomes a part of 
the contract of employment. Jndustrial Comm. v. Aetna Life Ins. Co., 64 
Colo. 480, 174 Pac. 589 (1918); Pettiti v. Pardy Const. Co., 103 Conn. tor, 
170 Atl. 70 (1925); Smith v. Van Noy Interstate Co., 150 Tenn. 25, 262 S. W. 
1048 (1924). See Sheban v. Castle & Co., 185 Wis. 282, 287, 201 N. W. 370, 
380 (1924); Johnson v. Milling Co., 116 Kan. 731, 734, 229 Pac. 350, 361 
(1924). See also (1924) 28 A. L. R. 1345; (1925) 35 ibid. 1414; (1924) 37 
Harv. L. Rev. 375; Angell, Recovery under Workmen’s Compensation Acts 
for Injury Abroad (1918) 31 ibid. 619. By entering into an agreement of 
employment in Tennessee and by not giving notice of his election not to be 
bound by the compensation act of that state, the employee thereby contracted 
to substitute a right under the Workmen’s Compensation Act for his right to 
proceed at common law for injuries received in the course of that employment. 
North Carolina should not supply a forum to effect a breach of that agreement. 
Pendar v. American Mach. Co., 35 R. I. 321, 87 Atl. 1 (1913). Even if the 
contract theory is rejected as based upon fiction, the employee’s rights are to 
be measured by the law of the place of injury. Johnson v. Nelson, 128 Minn. 
158, 150 N. W. 620 (1915); Reynolds v. Day, 79 Wash. 409, 140 Pac. 681 
(1914). The court in the present case regarded the injury in Tennessee as 
giving rise to a basic right to redress and considered the compensation act as 
providing merely one of several possible remedies for the enforcement of that 
right. This is unsound. Labourdette v. Dollut & Williams Co., 156 La. 412, 
100 So. 547 (1924). The compensation act created a right, unknown to the 
common law, but which supplanted all others for those coming within its terms. 


Conriict or Laws — RIGHT OF INHABITANTS OF FEDERAL TERRITORY TO 
Sue For Divorce IN STATE Courts. — The complainant, who with his wife 
resided in territory ceded by Maryland to the United States, sued for divorce 
in a Maryland court, under a statute providing for suit in the court where the 
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plaintiff or defendant resides. Mp. Cope (1924) art. 16, §37. The United 
States Constitution provides that Congress “‘ shall have power .. . to exer- 
cise exclusive legislation . . . over all places purchased by the consent of the 
legislature of the state in which the same shall be... .” Art. 1, §8, (17). 
The wife filed a cross-bill, on which she was denied relief, and appealed. Held, 
that the parties were not residents of the state so as to be entitled to sue in a 
state court, although the Federal Government had made no provision for such 
cases. Decree affirmed. Lowe v. Lowe, 133 Atl. 729 (Md. 1926). 

By the weight of authority, inhabitants of territory such as that involved in 
the principal case are non-residents of the state for all purposes. Sinks v. 
Reese, 19 Ohio St. 306 (1869); Bank of Phoebus v. Byrum, 110 Va. 708, 67 
S. E. 349 (1910); Opinion of the Justices, 1 Met. 580 (Mass. 1841); 2 Story, 
Commentaries on the Constitution (sth ed. 1891) § 1227; (1907) 20 Harv. 
L. Rev. 497. A Tennessee case, apparently in opposition to the weight of 
authority, may be explained either on the terms of the statute under which an 
administrator was appointed, or on the terms of the particular cession to the 
Federal Government. Divine v. Unaka Nat. Bank, 125 Tenn. 98, 140 S. W. 
747 (1911); TENN. ANN. Cope (SHANNON, 1917) § 3935; TENN. ACTS 1901, 
c. 98. Cf. Fort Leavenworth R. R. v. Lowe, 114 U. S. 525 (1885). The 
minority opinion in the principal case and a previous decision holding that 
the necessity is sufficient to give the state court jurisdiction seem right as to 
tke necessity, but unjustified in their conclusions. Barrett v. Palmer, 135 
N. Y. 336, 31 N. E. 1017 (1892). See (1892) 6 Harv. L. Rev. 264. But cf. 
In re O’Connor, 37 Wis. 379 (1875); Crook, Horner & Co. v. Old Point Com- 
fort Hotel Co., 54 Fed. 604 (E. D. Va. 1893); In re Kelly, 71 Fed. 545 (E. D. 
Wis. 1895). Reservation by the state of the right to serve process in the ceded 
territory is universally held not to affect the exclusive jurisdiction of the 
United States over such territory, but merely to amount to an agreement of 
the new sovereign to permit process to be served as guoad hoc its own process 
for the purpose of preventing the territory from becoming a sanctuary for 
fugitives. Fort Leavenworth R. R. v. Lowe, supra; 2 Story, op. cit. § 1225, 
and cases cited. Where the state law requires the party to be a resident of 
the state and the federal law does not cover the point, as is often the case in 
divorce, adoption, guardianship, lunacy, and probate proceedings, actions for 
wrongful death, and the like, the thousands of inhabitants of military and naval 
reservations, arsenals, and soldiers’ homes scattered throughout the land are 
quite without the pale of the law. O’Callaghan v. O’Brien, 199 U. S. 89 (1905). 
See cases cited 36 C. C. A. 276-77, note. Congress should provide for these 
cases in some manner, as by giving the district courts jurisdiction to administer 
the law of the District of Columbia over such territory. 


CoNSTITUTIONAL Law — DvE Process or LAw: REGULATION OF TRADE OR 
BusINESS — REGULATION OF PrivaTE Carriers.—A California statute re- 
quired private automotive carriers wishing to operate for compensation on the 
public highways between fixed termini or over a fixed route, to secure a cer- 
tificate of public convenience and necessity from the state Railroad Commis- 
sion. Other provisions subjected such carriers to regulation by the Commis- 
sion as to rates and general relationship with the public. Section to of the 
act provided that for purposes of determining their constitutionality, provi- 
sions of the statute might stand alone. See Cat. Gen. Laws (DEERING, 1923) 
art. 5129. The defendants, being engaged under a single contract to transport 
citrus fruits over the public highways between fixed termini, were directed by 
the Commission to suspend operation until they obtained a certificate. This 
order was sustained by the California Supreme Court, though the court held 
that the statute placed private carriers falling within its terms under the same 
control by the Railroad Commission as common carriers. Frost v. Railroad 
Commission, 240 Pac. 26 (Cal. 1925). The defendants brought error to the 
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Supreme Court of the United States. Held, that the California statute vio- 
lated the due process clause of the Fourteenth Amendment. Judgment re- 
versed. Frost v. Railroad Commission, 46 Sup. Ct. 605 (U. S. 1926). 
Accepting the state court’s interpretation of the statute as binding, the ma. 
jority of the court held that although in form a mere denial of the right to use 
the highways without submitting to certain requirements, the statute in effect 
attempted to convert a private into a common carrier by mere legislative fiat. 
This is generally admitted to be unconstitutional. Michigan Comm. v. Duke, 
266 U. S. 570 (1925). A minority of the court concluded that the state’s right 
to exact of a private carrier a certificate of public convenience and necessity 
was in fact the only question presented by the litigation, and that in providing 
for the exercise of such a right, the statute was constitutional. In view of 
Section 10 of the statute, there would seem to be no room for doubt as to the 
separability of its provisions. And attempts at regulation under other provi- 
sions of the statute could have been dealt with as they arose. See Ohio Tax 
Cases, 232 U. S. 576, 594 (1914). The majority left undecided the question 
whether a state may exact of a private carrier a certificate of public conven- 
ience and necessity as a condition precedent to the use of the highways. The 
state’s right under the police power to regulate the highways is not unlimited. 
Western Union Tel. Co. v. Foster, 247 U.S. 105 (1918). But the extension 
of a privilege may be conditioned by corresponding restrictions greater than 
is permissible where a business operation is carried on as of right. Packard 
v. Banton, 264 U. S. 140 (1924). And private rights may well be forced to 
give way before the paramount interest of the public in the use of its high- 
ways. Davis v. Massachusetts, 167 U. S. 43 (1867). Cf. Kane v. New Jer- 
sey, 242 U. S. 160 (1916). See also State v. Price, 122 Wash. 421, 210 Pac. 
787 (1922); State v. Johnson, 243 Pac. 1073 (Mont. 1926). 


CopyriGHT — SUBJECTS — PROGRAM AS A SUBJECT OF CoPyRIGHT. — The 
plaintiff corporation conducted a broadcasting station. In connection with its 
station it published a pamphlet containing advance daily radio programs for 
the ensuing week, the preparation of which involved considerable skill, labor 
and expense. The defendant selected and copied numer6us items from the 
pamphlet and used them in its own publication. The plaintiff claimed that 
this was a violation of‘its copyright and asked for damages and an injunction. 
The English Copyright Act provides that copyright shall subsist in “ every 
literary work ” and includes “ compilations ” within the definition of literary 
work. (1911) 1 & 2 Geo. V, c. 46, §§ 1, 35. The defendant appealed from a 
verdict and judgment for the plaintiff. Held, that a program is a proper sub- 
ject of copyright. Judgment affirmed. British Broadcasting Co. v. Wireless 
League Gazette Co., [1926] 1 Ch. 433. 

The principal case is another illustration of the diversity of subject matter 
which may be copyrighted. Thus an advertising letter has been held to be 
“ an original literary work ” within the meaning of the act. British Oxygen 
Co. v. Liquid Air, [1925] 1 Ch. 383. And the provision of the act allowing 
“compilations ” to be copyrighted has been construed to include a railway 
guide and a telegraphic code. Blacklock & Co. v. Pearson, [1915] 2 Ch. 376; 
Anderson & Co. v. Lieber Code Co., [1917] 2 K. B. 469. A reporter’s note 
copying a public speech verbatim was held a subject of copyright under the 
Copyright Act of 1842. Walter v. Lane, [1900] A. C. 539. It has been sug- 
gested that the same would be true under the present act. Copinger, Copy- 
rights (5th ed. 1915) 49; (1900) 13 Harv. L. Rev. 517. But a book consisting 
of excerpts of a published book was held not to be a proper subject of copy- 
right. Macmillan v. Cooper, L. R. 51 Ind. App. 109 (1923). The American 
cases have to a large extent followed the English decisions. American Code 
Co. v. Bensinger, 282 Fed. 829 (C. C. A. 2d, 1922) (telegraphic code); No 
Leak O Piston Ring Co. v. Norris, 277 Fed. 951 (C. C. A. 4th, 1921) (list of 
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machines); American Directory Co. v. Gehring Publishing Co., 4 F. (2d) 415 
(S. D. N. Y. 1925) (hotel directory). The distinction drawn by the authori- 
ties is between an article entirely without individuality, on the one hand, and 
a product of intellectual effort which is of value in conveying new material or 
old material in a new form, on the other. 


CRIMINAL LAW — SUSPENDED SENTENCE — NECESSITY OF JuRY TRIAL TO 
DETERMINE VIOLATION OF CONDITION. — The defendant after conviction 
under the liquor laws was sentenced to pay a fine and to serve eight months 
in the penitentiary. On payment of part of the fine the sentence was suspended 
on condition that it was to become reéffective if it appeared by the affidavit of 
a peace officer that the defendant had again violated the liquor laws. There- 
after such an affidavit was filed; the defendant was served, and after a hearing, 
was ordered to serve the balance of his suspended sentence. Subsequently the 
defendant was acquitted in both state and federal courts of the offense on 
which the affidavit causing his recommitment was based. The defendant ap- 
pealed from the court’s order of recommitment. Held, that the defendant is 
entitled to have submitted to a jury the issue whether the condition of his sus- 
pended sentence has been broken. Order reversed. State v. Renew, 132 S. E. 
613 (S. C. 1926). 

The power of courts indefinitely to suspend pronouncement or execution of 
sentence has long been in dispute. Bruce, The Power to Suspend a Crimi- 
nal Sentence (1922) 6 Minn. L. REv. 363; (1912) 25 Harv. L. REv. 739; 
(1917) 30 ibid. 369. In some jurisdictions such power has been held in- 
herent in the courts. Weber v. State, 58 Ohio St. 616, 51 N. E. 116 (1898); 
State v. Drew, 75 N. H. 402, 74 Atl. 875 (1909). Contra: Ex parte United 
States, Petitioner, 242 U. S. 27 (1916). Others have granted the power by 
statute. 43 Stat. 1259, U. S. Comp. Stat. (1925) § 10564%; N. M. ANN. 
Stat. (1915) § 5075; S. C. Cope (1922) Crim. Proc. c. VIII, §5. These 
statutes have generally been held constitutional. People ex rel. Forsyth v. 
Court of Sessions, 141 N. Y. 288, 36 N. E. 386 (1894); Ex parte Bates, 20 
N. M. 542, 151 Pac. 698 (1915); Richardson v. Commonwealth, 131 Va. 802, 
109 S. E. 460 (1921). They ordinarily give complete discretion to the trial 
judge to suspend sentence on such conditions as he may deem fit. See S. C. 
Cove (1922), supra. This, of course, raises the question: how is a breach of 
condition determined? The defendant is entitled to notice and a hearing. Ex 
parte Lucero, 23 N. M. 433, 168 Pac. 713 (1917); (1918) 3 Corn. L. Q. 208. 
Cf. Ex parte Alvarez v. Florida, 50 Fla. 24, 39 So. 481 (1905). In the prin- 
cipal case the court in effect held that the mere affidavit of a peace officer that 
the defendant had again violated the liquor laws could not be made the condi- 
tion for recommitment, even though a hearing was had, but that an actual vio- 
lation must be found by a jury. Other courts have held a jury trial unneces- 
sary. Ex parte Bates, supra; State v. Greer, 173 N. C. 759, 92 S. E. 147 
(1917). Cf. State ex rel. O’Connor v. Wolfer, 53 Minn. 135, 54 N. W. 1065 
(1893); Ex parte Alvarez v. Florida, supra; Ex parte Houghton, 49 Ore. 232, 
89 Pac. 801 (1907). And the South Carolina Court had itself reached this con- 
clusion in a case which the present case silently overrules. State v. Charles, 
107 S. C. 413, 93 S. E. 134 (1917). These decisions seem sound. The de- 
fendant has already been convicted by a jury of the offense for which he is 
being committed. The suspension of the sentence was nothing to which he 
was entitled. He has no basis for objection to the enforcement of the sen- 
tence, if the actual condition of suspension is broken. 


CrrmiInAL Law — TRIAL — WAIVER OF ARGUMENT — REFUSAL TO RECEIVE 
Verpict. — The defendant pleaded not guilty to an indictment for murder. 
At the close of all the evidence, the defense, in order to avoid the possibility 
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of the death penalty, made an agreement with the prosecution whereby argu- 
ment to the jury was omitted on both sides and the prosecution announced to 
the jury that the state would be satisfied with a verdict of guilty recommending 
life imprisonment. The jury found the defendant not guilty, and its verdict 
was received and filed by order of the court. Upon the court’s questioning, 
the jury then admitted that it had not understood the agreement. Thereupon 
the court sent the jury back, and when it failed to agree declared a mistrial. 
From a judgment releasing the defendant on writ of habeas corpus, the state 
appealed. Held, that the trial court has no power to set aside a verdict of 
acquittal which has been received and recorded. Judgment affirmed by an 
evenly divided court. State v. Chambliss, 107 So. 200 (Miss. 1926). 

It is not clear what was the exact nature of the agreement. But, whatever 
its nature, it is doubtful whether counsel could have entered a®plea of guilty 
where it does not appear that the accused had any personal knowledge of the 
proceeding, and where, as here, he was of defective mentality. People v. 
McCrory, 41 Cal. 458 (1871); 1 Bishop, Criminal Procedure (3d ed. 1880) 
448. Cf. Ledrick v. United States, 42 App. D. C. 384 (1914). In any case 
the court made a valid exercise of its discretion in sending the case to the jury 
under the original plea of not guilty. Coleman v. State, 145 Ala. 13, 40 So. 
977 (1906). Since the court could not force a verdict of guilty, the jury could 
not be bound by an agreement between counsel as to the verdict, though the 
agreement might be persuasive. People v. Warren, 122 Mich. 504, 81 N. W. 
360 (1899). At the early English common law, a trial judge could always re- 
fuse to receive a verdict of acquittal before it had been recorded. See 2 
Hawkins, Pleas of the Crown (8th ed. 1824) 623. The contrary is generally 
the rule in this country. State v. Arrington, 3 Murph. 571 (N. C. 1819); 
People v. Ostrander, 30 Mo. 13 (1860); Goolsby v. State, 35 So. 212 (Miss. 
1903); Register v. State, 10 Ga. App. 623, 74 S. E. 429 (1911). The old 
common law rule seems preferable; the judge should not be compelled to re- 
ceive the verdict where it is manifestly based on a misunderstanding or dis- 
regard of the law of the case as set forth by the court. Where, however, the 
verdict has been received and recorded, it clearly cannot be set aside. State 
v. Craig, 176 N. C. 740, 97 S. E. 400 (1918). Cf. State v. Lee, 65 Conn. 265, 
30 Atl. 1110 (1894). Moreover the decision in the principal case seems cor- 
rect in view of the fact that the court and counsel were undoubtedly seeking 
to usurp the province of the jury as the trier of the facts. 


Divorce — JURISDICTION — SEPARATE DomiIciL oF WIFE — EFFECT OF JU- 
DICIAL SEPARATION UNDER ENGLISH Law. — In 1921 the respondent obtained 
in Alberta a decree of judicial separation from her husband, which under the 
Matrimonial Causes Act had the effect of a divorce a mensa et thoro. (1857) 
20 & 21 Vict. c. 85, §§ 7, 16. In 1922 she brought suit in Alberta for di- 
vorce. The trial court found that the husband was domiciled in Ontario, and 
dismissed the suit for want of jurisdiction. Upon the wife’s appeal to the 
Appellate Division, the Attorney-General for Alberta intervened and, the 
judgment of the lower court having been reversed, appealed to the Privy 
Council. Held, that since the husband was not domiciled in Alberta, the court 
had no jurisdiction to grant a divorce. Judgment of the Appellate Division 
reversed. Att’y Gen. for Alberta v. Cook, [1926] A. C. 444. 

The Privy Council dismissed the argument that the Alberta court had juris- 
diction to divorce any persons having a Canadian domicil, whether or not they 
were domiciled within the province. Consequently Alberta would have juris- 
diction only if the respondent acquired a domicil separate from that of her 
husband. In the United States it is well established that a wife may acquire 
such a domicil for the purpose of bringing suit for divorce, if the husband 
has given cause for divorce. Cheever v. Wilson, o Wall. 108 (U. S. 1869). 
But the English courts, stressing the union brought about by the marriage 
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rather than the wife’s obligation to live with the husband, have reached a 
different result. Le Mesurier v. Le Mesurier, [1895] A. C. 517; Lord Advo- 
cate v. Jaffrey, [1921] 1 A. C. 146. See (1913) 26 Harv. L. Rev. 447; 
(1914) 28 ibid. 196. There have, however, been certain dicta to the effect 
that a judicial separation or a divorce a mensa et thoro might enable the wife 
to acquire a separate domicil for divorce purposes. Dolphin v. Robins, 7 H. L. 
Cas. 389, 416 (1859); Lord Advocate v. Jaffrey, supra, at 158. The present 
decision sets at rest the doubts created by these statements. The ecclesiastical 
decree of divorce a mensa et thoro, to which the Matrimonial Causes Act 
assimilated a judicial separation, had no effect upon the marriage status; it 
did little more than justify the wife in living apart from her husband. And 
the court finds that the provisions in the Matrimonial Causes Act giving a wife 
who has bzen divorced a mensa et thoro the right of a feme sole with respect 
to property and contracts during the separation, did not indicate an intention 
on the part of Parliament that such a divorce should terminate the marriage 
status. See (1857) 20 & 21 Vict. c. 85, §§ 25, 26. The tenacity displayed 
by the court in maintaining the status theory seems to be caused as much by 
a fear of subjecting English husbands to the more lax divorce laws of other 
countries, as by devotion to the mediaeval conception of the unity of husband 
and wice. 


FEDERAL CourTS — JURISDICTION: IN GENERAL — PRESUMPTION OF JURIS- 
DICTION. — The plaintiff brought a bill in the state court in California to have 
set aside on the ground of duress a conveyance of lands in Alaska which she 
had there made to a receiver appointed by an Alaskan court. On motion of 
the receiver the case was removed to the federal district court which found 
for the plaintiff. This decree was reversed on the merits in the Circuit Court 
of Appeals and the plaintiff appealed to the Supreme Court. The petition for 
removal from the state court and the motion to remand, made and denied in 
the district court, were omitted from the record submitted to the Supreme 
Court by stipulation of the parties. A federal statute allowed removal of civil 
suits against officers of federal courts for acts done under color of their office. 
39 STAT. 532 (1917), U. S. Comp. Star. (1916) § 1015. Held, that in view of 
the nature of the action as apparent from the face of the bill, and the fact that 
the removal had not been challenged either in the Circuit Court of Appeals or 
in the Supreme Court, the presumption should be indulged in that the removal 
was rightly taken. Decree affirmed. Barnette v. Wells Fargo Nevada Nat. 
Bank of San Francisco, 46 Sup. Ct. 326 (U. S. 1926). 

The rule that the facts giving jurisdiction to a court of limited powers must 
appear affirmatively in the record has been universally considered fundamental. 
The Supreme Court has many times declared its adherence to the doctrine in 
regard to the federal courts. Ex parte Smith, 94 U.S. 455 (1876); Grace v. 
American Central Ins. Co., 109 U. S. 278 (1883); Mansfield, Coldwater & 
Lake Michigan Ry. v. Swan, 111 U. S. 379 (1884). And the court will ex- 
amine the question of its own motion even though it has not been raised by 
the parties. Mansfield, Coldwater & Lake Michigan Ry. v. Swan, supra. The 
principal case at first sight would appear to be a startling departure from this 
general rule. The case must be sustained, if at all, on the ground that the 
record of itself contained enough in spite of the omissions to establish affirma- 
tively a basis for jurisdiction. But cf. Robertson v. Cease, 97 U.S. 646 (1878). 
It is probable that such is the real meaning of the language used by the ma- 
jority, which cannot have meant to upset the long standing rule that there is 
no “ presumption of jurisdiction ” of the federal courts. 


Girrs — Grrts Jwrer Vivos — Ricut To RETURN oF ENGAGEMENT RING. 
— The plaintiff and defendant had agreed to marry. Thereafter the defend- 
ant gave the plaintiff an engagement ring. In a breach of promise suit the 
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defendant counterclaimed for the recovery of the ring. The jury found that 
the defendant broke off the engagement without cause. Held, that the plaintiff 
may keep the ring. Judgment for the plaintiff. Cohen v. Sellar, [1926] 1 
K. B. 536. 

If the recipient of a gift made in contemplation of marriage breaks off the 
engagement without cause, the donor may recover such gift. Wéilliamson v. 
Johnson, 62 Vt. 378, 20 Atl. 279 (1890); Lumsden v. Arbaugh, 207 Mo. App. 
561, 227 S. W. 868 (1921); Antaramian v. Ourakian, 118 Misc. 558, 194 N. Y. 
Supp. roo (Sup. Ct. 1922); Fortier v. Brault, 1o W. W. R. 807 (Manit. 1916); 
Jacobs v. Davis, [1917] 2 K. B. 532. But, as suggested in the principal case, 
the marriage may also fail because of the fault of the donor or without fault 
on either side, as in the case of the death of one party. In view of all these 
possibilities there is need for distinguishing between purely personal gifts, 
such as the engagement ring, and those the benefits of which are to be en- 
joyed by both parties, such as money for household goods. See Seiler v. 
Funk, 32 Ont. L. R. 99, 103 (1914). Gifts of the latter type are undoubtedly 
made on the assumption that marriage will take place. If the marriage fails, 
the donor is therefore entitled to a return of the gifts in every case except 
where he himself was at fault. Cf. 3 Williston, Contracts (1920) § 1544. It is 
far from clear that personal gifts are made on the same assumption. Never- 
theless, for reasons of fairness a condition ought to be implied in law that title 
revest in the donor if the donee’s fault prevents the marriage. Such a result 
gives the donor a substitute for damages. In all other cases the donee should 
be allowed to retain a personal gift. : 


HicHways — RIGHTS AND REMEDIES OF ABUTTERS — EASEMENT OF VIEW 
FROM THE HiGHwAy — RIGHT TO AN INJUNCTION. — The defendant main- 
tained a metal awning, which overhung all but two feet of the sidewalk, cutting 
off part of the view of the plaintiff’s show-window, which was next to and on 
a level with the awning. The line of view obstructed by the awning was 
valuable for advertising purposes, so that the obstruction decreased the rental 
value of the plaintiff’s premises. The plaintiff sought damages and an injunc- 
tion. Held, that an abutter has a right to a view afforded by an unobstructed 
street. Damages awarded and abatement of awning decreed. Brown-Brand 
Realty Co. v. Saks & Co., 126 Misc. 336, 214 N. Y. Supp. 230 (Sup. Ct. 1926). 

The principal case is in accord with authority. World Realty v. Omaha, 203 
N. W. 574 (Neb. 1925); 3 McQuillan, Municipal Corporations (1912) §§ 1384, 
1385. In some jurisdictions relief has been denied on the ground that the 
injury is too speculative. Cf. Hay v. Weber, 79 Wis. 587, 48 N. W. 850 
(1891). This view seems archaic in the light of the present importance of 
advertising. It has been settled that abutters on a street have property rights 
of light, air, and access, which are constitutionally protected against all uses 
of the highway except those of normal public convenience. Barnett v. John- 
son, 15 N. J. Eq. 481 (1856); Story v. N. Y. Elevated Ry., 90 N. Y. 122 
(1882); Townsend v. Epstein, 93 Md. 537, 49 Atl. 629 (1901); 1 Lewis, 
Eminent Domain (3d ed. 1909) §§ 120-25. Dedication and improvement 
of the street by abutters is based, according to the theory of these cases, on 
the understanding that such rights will be secured to them. Though not as 
essential as the easements already recognized, that of view seems worthy of 
protection. The plaintiff must show, however, not only that the defendant is 
maintaining a public nuisance, but that he sustains private and peculiar injury. 
First Nat. Bank v. Tyson, 144 Ala. 457, 39 So..560 (1905); Sautter v. Utica 
Nat. Bank, 45 Misc. 15, 90 N. Y. Supp. 838 (Sup. Ct. 1904), aff'd, 193 N. Y. 
661, 87 N. E. 1126 (1904). Once this is established an injunction will ordi- 
narily be granted though it works great hardship on the wrongdoer. Even 
Pennsylvania has refused in this situation to apply the “balance of con- 
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venience ” doctrine and to remit the plaintiff to law. Garvey v. Harbinson, 
213 Pa. St. 177, 62 Atl. 778 (1906). See (1926) 39 Harv. L. REv. 1098. 
But cf. Lewis v. Pingree Nat. Bank, 47 Utah, 35, 151 Pac. 558 (1915). 


MANDAMUS — Persons SUBJECT TO MANDAMUS — GENERAL ASSEMBLY OF 
SraTE. —A citizen of the state of Illinois petitioned for the issue of a writ of 
mandamus to compel the respondents, who comprised the General Assembly 
of the state of Illinois, to meet and apportion the state into senatorial districts 
in accordance with the provisions of the state constitution. The Illinois con- 
stitution provides that the General Assembly shall apportion the state every 
ten years into fifty-one senatorial districts of equal population as ascertained 
by the federal census. Ixt. Const. (1870) art. 6, § 4. The last apportion- 
ment under this provision was made in 1901. Held, that the court did not 
have jurisdiction to issue the writ. Writ denied. Fergus v. Marks, 152 N. E. 
557 (Ill. 1926). 

The court reached its decision on the theory of separation of powers. See 
State v. Hitchcock, 241 Mo. 433, 512, 146 S. W. 40, 67 (1912); State ex rel. 
Davisson v. Bolte et al., 151 Mo. 362, 370, 52 S. W. 262, 264 (1899); De 
Diego v. House of Delegates, 5 P. R. 235, 243 (1904). While a case of man- 
damus to the legislature has never before arisen in this country, the question 
of mandamus to the executive has repeatedly been before the courts. See 
L. R. A. 1917F, 774; (1911) 32 L. R. A. (N. 8S.) 355; (1907) 6 ibid. 750; 
(1920) 33 Harv. L. REv. 462; (1898) 12 ibid. 208; Kumm, Mandamus to the 
Governor of Minnesota (1924) 9 Minn. L. Rev. 21. Admittedly the courts 
will issue mandamus to subordinate officers of the government. But it is gen- 
erally held that mandamus will not be issued to the governor where duties are 
of a discretionary nature. And by the weight of authority the same rule ap- 
plies even in cases of merely ministerial duties. See Wood, Mandamus (2d 
ed. 1891) 88; Black, Constitutional Law (3d ed. 1910) § 54; Kumm, supra, 
o Minn. L. ReEv., notes 15 and 74. Denial of mandamus against the legisla- 
ture would seem to follow a fortiori in jurisdictions denying it against the 
chief executive. As a practical proposition, enforcement of mandamus against 
the legislature in the principal case would be exceedingly difficult, if not im- 
possible. Cf. People ex rel. Sutherland v. The Governor, 29 Mich. 320, 329 
(1874); People ex rel. Broderick v. Morton, 156 N. Y. 136, 148, 50 N. E. 791, 


795 (1898). 


OwNERSHIP — THINGS SuByEcT TO OWNERSHIP — Morton PICTURE 
RicHts as “Speciric” PreRSONAL Property — SITUS OF INCORPOREAL 
Ricuts. — The plaintiff brought an action to bar the defendant, George 
Bernard Shaw, from any claim of title in certain motion picture rights within 
the State of New York. Shaw was served in England in a manner authorized 
by the Civil Practice Act, which provides that “ where the complaint demands 
judgment that the defendant be excluded from a vested or contingent interest 
in or lien upon specific real or personal property within the state . . . the sum- 
mons may be served without an order upon a defendant without the state in 
the same manner as if such service were made within the state... .” N.Y. 
Civ. Prac. Act (1921) art. 25, § 235. It was urged for the defendant, appear- 
ing specially, that the law did not authorize service out of the state in an action 
of this character, and that no jurisdiction was acquired by the court either in 
personam or in rem. Held, that the rights in issue were not “ specific ” per- 
sonal property within the meaning of the statute. Motion to set aside the 
service granted. Levinson v. Shaw, N. Y. Sup. Ct., reported in N. Y. L. J., 
Sept. 16, 1926, at 2046. 

The rights claimed by the plaintiff are undoubtedly personal property, and 
were so recognized by the court. See 3 N. Y. ANN. Cons. Laws (2d ed. 1917) 
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3042, § 39. Copyrights and patent rights are regarded as a species of personal 
property. Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 
405 (1908); Cammeyer v. Newton, 94 U. S. 225 (1876); Stevens v. Cady, 
14 How. 528 (U. S. 1852). But the court seems right in holding that the 
property was not of such “ specific” nature as to come within the intent of 
the statute. Moreover to support an action im rem there must be a res within 
the court’s jurisdiction. In the principal case it is difficult to find such a res. 
The rights in question are coextensive with the limits of the United States, 
and it cannot be said that the situs of such property is in any particular state. 
Standard Gas Power Co. of Ga. v. Standard Gas Power Co. of Del., 224 Fed. 
g90 (N. D. Ga. 1915); Elmendorf v. American Combustion Co., 80 N. J. Eq. 
461, 85 Atl. 199 (1912). See Wilson v. Martin-Wilson Fire Alarm Co., 151 
Mass. 515, 520, 24 N. E. 784, 786 (1890); Carver v. Peck, 131 Mass. 291, 293 
(1881). The courts will not assume jurisdiction over such property without 
jurisdiction over the individual holding it. P. H. & F. M. Roots Co. v. Decker, 
t1r Minn. 458, 127 N. W. 417 (1910); Hildreth v. Thibodeau, 186 Mass. 83, 
71 N. E. 111 (1904); Bryan v. University Publishing Co., 112 N. Y. 382, 19 
N. E. 825 (1889). Such intangible personal property cannot be seized and 
sold under the authority of a writ of fieri facias, or other common-law execu- 
tion. Stevens jv. Cady, supra. See Stevens v. Gladding, 17 How. 447, 451 
(U. S. 1854). On principle, therefore, it would seem difficult to extend the 
court’s jurisdiction in rem to the rights in question even if warranted as 
a matter of statutory interpretation. 


PARTNERSHIP — DISSOLUTION THROUGH DECLARATION OF WAR — RATE AT 
WHICH ForEIGN ASSETS ARE TO BE EXCHANGED. — A, a resident of the United 
States, and B, a resident of Germany, formed a partnership in Germany prior 
to April 6, 1917. On that date war began between the United States and 
Germany, and communication between the residents of the two countries was 
illegal until July 14, 1919. A’s share of the German assets of the firm was 
set aside in marks at the outbreak of the war; A liquidated and retained the 
American assets. The Alien Property Custodian brought a bill for an account- 
ing, acting under authority of the Trading With the Enemy Act. 40 Star. 
416, 1020 (1917), U. S. Comp. Stat. (Supp. to1g) § 31154d. He joined A 
and B and sought to impound the American assets less A’s interest in all the 
assets of the firm. A asked that his interest in the German assets be calcu- 
lated at the par value of the mark. B. who would ultimately be benefited if a 
larger share was impounded as his property, asked that A’s interest in the 
German assets be calculated at the value of the mark on the day the hearing 
began (.48 cents per mark). Held, that the accounting be made at the rate of 
exchange prevailing on the day that communication between Germany and 
the United States was restored (7.87 cents per mark). Sutherland v. Mayer, 
46 Sup. Ct. 538 (U. S. 1926). 

A declaration of war dissolves a partnership whose members thereby be- 
come enemies. Griswold v. Waddington, 16 Johns. 438 (N. Y. 1819); Hugh 
Stevenson and Sons, Ltd. v. Aktiengesellschaft fiir Cartonnagen-Industrie, 
[1918] A. C. 239. This is the rule though the Jex loci contractus provides 
otherwise. Rossie v. Garvan, 274 Fed. 447 (D. Conn. 1921); (1922) 35 
Harv. L. Rev. 337. On the dissolution of a partnership the liquidating part- 
ner does not become immediately liable to the other; there is no duty to pay 
until the expiration of a reasonable time within which the firm’s affairs may 
be settled. Gray v. Green, 142 N. Y. 316, 37 N. E. 124 (1894); Riddle v. 
Whitehill, 135 U.S. 621 (1889). In the principal case payment was impos- 
sible and unenforceable until July 14, ro19, under the Trading With the 
Enemy Act. 40 Stat. 412 (1917); U. S. Comp. Strat. (Supp. 1919) § 31154b. 
See War TRADE REG. 802 (1919). No complaint can be made because pay- 
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ment was not made before that date; nor can interest be collected for the 
period during which payment was illegal. Brown v. Hiatts, 15 Wall. 177 
(U. S. 1872); Biedermann v. Allhausen & Co., 37 T. L. R. 662 (K. B. 1921). 
But on or near that date an accounting should have been made. When an 
action is brought to recover an amount expressed primarily in foreign cur- 
rency, the rate of exchange applied is that prevailing on the date the injury 
occurred. Hoppe v. Russo-Asiatic Bank, 235 N. Y. 37, 138 N. E. 407 (1923); 
Guiness v. Hicks, 46 Sup. Ct. 46 (U. S. 1926). Contra: The Hurona, 268 
Fed. g10 (S. D. N. Y. 1920); Liberty Nat. Bank v. Burr, 270 Fed. 251 (E. D. 
Pa. 1921). See Rifkind, Money as a Device for Measuring Value (1926) 26 
Cor. L. Rev. 559; (1926) 39 Harv. L. Rev. 392; (1921) 34 ibid. 422. The 
court seems correct in applying this rule to a failure to account. 


RESTRAINT OF TRADE— RESALE AT FrIxepD Prices.—A corporation es- 
tablished a system of fixed resale prices among its retailers. To accomplish 
this, assurances were obtained from the retailers that prices would be main- 
tained. Coéperation of dealers was sought by manifesting intention to dis- 
continue sales if prices were cut, by investigating price cutters and by inform- 
ing dealers of the discontinuance of sales to price cutters. The Federal Trade 
Commission condemned the plan and ordered the company to desist. The 
company petitioned that the order be vacated. Held, that the practice of 
obtaining assurances is invalid and that the practices of investigating price 
cutters and threatening discontinuance of sales are valid. Order affirmed in 
part. Toledo Pipe-Threading Machine Co. v. Federal Trade Commission, 11 
F. (2d) 337 (C. C. A. 6th, 1926). 

Contracts and agreements fixing the resale price of an article are invalid 
under the Federal Trade Commission Act and under the Sherman Act. Miles 
Medical Co. v. Park & Sons, 220 U. S. 373 (1911); Federal Trade Commis- 
sion v. Beech-Nut Packing Co., 257 U. S. 441 (1922). Compare Kales, Con- 
tracts and Combinations in Restraint of Trade (1918) c. 4, with Murchison, 
Resale Price Maintenance (1922) 1 N. C. L. Rev. 36. But a manufacturer 
has the unqualified right to refuse to sell if prices are not maintained. Frey v. 
Cudahy Packing Co., 256 U. S. 208 (1921). As between these two settled 
principles it is still uncertain what practices tending toward price maintenance 
are valid, and decisions will often depend on whether the former or the latter 
principle is stressed. Compare American Tobacco Co. v. Federal Trade Com- 
mission, 9 F. (2d) 570 (C. C. A. 2d, 1925) with Hill Bros. v. Federal Trade 
Commission, 9 F. (2d) 481 (C. C. A. 6th, 1926). Stressing the latter, it has 
been held that one may announce his intention to discontinue sales if prices are 
not maintained. United States v. Colgate Co., 250 U. S. 300 (1919); United 
States v. Hudnut, 8 F. (2d) toro (S. D. N. Y. 1925). Thus an effective 
policy of price maintenance is in fact permitted. See Dunn, Resale Price 
Maintenance (1923) 32 YALE L. J. 676, 693. The principal case is in line 
with this authority and seems to go even further in refusing to condemn the 
methods by which, without formal agreement, the manufacturer’s right to 
refuse to sell can be made an effective instrument of price maintenance. 
Other recent cases, however, have approached the problem from the opposite 
point of view and have condemned similar methods. Moir v. Federal Trade 
Commission, 12 F. (2d) 22 (C. C. A. 1st, 1926); Q. R. S. Music Co. v. Federal 
Trade Commission, 12 F. (2d) 730 (C. C. A. 7th, 1926). It would seem that 
a solution of the question must await more conclusive pronouncements by the 
Supreme Court or by Congress. 


TAXATION — FRANCHISE TAX ON Domestic CorporATION Havinc No Par 
VaLvuE Stock. — An Illinois statute imposed on all corporations doing busi- 
ness within the state a franchise tax of five cents on each one hundred dollars 
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of the proportion of the authorized stock represented by business transacted 
and property located in Illinois. As amended the statute further provided 
that “ In the event that the corporation has stock of no par value, its shares, 
for the purpose of fixing such fee, shall be considered to be of the par value of 
$100 per share.” 2 CALLAGHAN’S ILL. Stat. ANN. (1924) c. 32, § 105. The 
plaintiff, a domestic corporation, had issued 10,000 shares of fully paid no par 
value stock at $5 per share. It sought a mandatory injunction to compel the 
Secretary of State to accept in full payment of the tax an amount computed 
on this $5 valuation. The decree of the lower court dismissing the bill was 
affirmed by the Supreme Court of Illinois, and the plaintiff brought a writ of 
error. Held, that the statute is constitutional. Decree affirmed. Roberts 
& Schaefer Co. v. Emmerson, 46 Sup. Ct. 375 (U.S. 1926). 

A franchise tax computed as in the principal case may. not be imposed on a 
foreign corporation, the commerce clause and the Fourteenth Amendment 
requiring that the tax have a reasonable relation to the value of the privilege 
granted. Air-Way Electric Appliance Corp. v. Day, 266 U. S. 71 (1924); 
People ex rel. Terminal & Town Taxi Corp. v. Walsh, 202 App. Div. 651, 195 
N. Y. Supp. 184 (1922); (1923) 36 Harv. L. Rev. 618; Wickersham, The 
Progress of the Law on No Par Value Stock (1924) 37 ibid. 464, 471-74; 
(1925) 38 ibid. 361, 405; Wickersham, Taxation of No Par Value Stock 
(1926) 39 ibid. 289, 291-96. Contra: State ex rel. Att’y Gen. v. Margay Oil 
Corp., 269 S. W. 63 (Ark. 1925). It has been suggested that such a tax is un- 
constitutional even as to domestic corporations because of the inequality of 
taxation as between individual corporations with no par shares of different 
values. Wickersham, supra, 39 Harv. L. Rev. at 292 and 296-99. And cf. 
People ex rel. Farrington v. Mensching, 187 N. Y. 8, 79 N. E. 884 (1907). 
But this argument disregards the fundamental nature of an excise tax, which 
need bear no relation to the value of the thing taxed. The state of incorpora- 
tion may set any value it chooses upon the privileges it grants and may fix even 
an arbitrary standard of assessment, provided that classification for the pur- 
pose of the tax is not purely capricious. 2 Cooley, Taxation (4th ed. 1924) 
§ 860; Beale, The Progress of the Law — Taxation (1925) 38 Harv. L. Rev. 
281, 290-91. Where, as here, the tax is measured by the authorized capital 
stock, an arbitrary valuation of no par stock appears the only practicable solu- 
tion. And even in other cases, practical taxing convenience will probably be 
found to outweigh the abstract considerations of fairness which might be urged 
in favor of basing taxation upon the actual value of the stock. 


WATERS AND WATERCOURSES — NAVIGABLE WATERS — NATURE OF STATE’S 
TITLE TO RELICTED BED oF A NAVIGABLE LAKE. — Reliction rendered several 
thousand acres of the bed of Lake St. Clair fit for summer cottages. The 
Michigan legislature passed an act providing for the leasing, by a state com- 
mission, to private persons, of lots laid out on this acreage. Micu. Comp. 
Laws (1915) §§ 606 et seg. The plaintiff applied to the commission for a 
lease of one of the lots and was refused on the ground that the legislature’s 
act authorizing the leases was unconstitutional, since the title to the bed of 
the lake was in the state for the benefit of all the people and therefore no part 
could be leased to any one person. The plaintiff then sought a writ of man- 
damus to direct the commission to make the lease. Held, that the state may 
lease the lands in question without violation of the trust. Writ of mandamus 
granted. Nedtweg v. Wallace, 208 N. W. 51 (Mich. 1926). 

Some courts hold that the legislature may dispose of lands under navigable 
waters as it might dispose of other public lands. Jones v. Oemler, 110 Ga. 202, 
35 S. E. 375 (1900). But many cases put limitations on the state’s power to 
alienate such lands. In so doing they rely ona conception, historical in origin, 
of a public trust. (1923) 23 A. L. R. 757, 765 et seg.; Starr, Navigable 
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Waters of the United States (1921) 35 Harv. L. Rev. 154, 162; (1893) 7 
ibid. 115. Even where alienation of the land itself is permitted, it has been 
said that the state must retain control of the waters over the land for purposes 
of navigation and possibly other public purposes. See James River & Ka- 
nawha Power Co. v. Old Dominion Iron & Steel Corp., 138 Va. 461, 469, 122 
S. E. 344, 346 (1924). The public trust conception has been defended on the 
ground that control of navigable waters and the lands thereunder is of extraor- 
dinary importance to the state and that therefore there should be some special 
restriction on the legislature’s power of disposal. But so far as the land itself 
is concerned, the legislature has power to divest the state of its title to other 
lands, to the serious damage of the public. See 1 Warren, The Supreme 
Court in the History of the United States (1924) 392 et seg. Moreover the 
federal control of interstate commerce would seem to offer some safeguard 
for the public interest in navigation at least in the case of interstate commerce. 
Where the alienation is “ for some reasonable use,” it is generally held that 
the public trust will not be a bar. See Long Sault Development Co. v. Ken- 
nedy, 212 N. Y. 1, 8, 105 N. E. 849, 852 (1914). And the courts have assumed 
to judge whether any particular alienation is for such a use. Compare JIlinois 
Central R. R. Co. v. Illinois, 146 U. S. 387 (1892) with Appleby v. City of 
New York, 46 Sup. Ct. 569 (U.S. 1926). The court’s decision in the principal 
case may be supported on the narrow ground that the alienation was for a 
“reasonable use.” But this is to assume that the public trust doctrine applies 
to relicted land. The fact that on principle such land cannot be distinguished 
from other riparian land furnishes argument for confining the public trust 
doctrine to its original limits as a rule applicable only to land under navigable 
waters. 


WITNESSES — COMPETENCY AND PRIVILEGE — TESTIMONY OF MOTHER AS 
to Lecirmmacy oF CHILD Born IN Weptock. — In an action of ejectment the 
plaintiff claimed to be the illegitimate child of one S, a bachelor, who died 
leaving the property in question. The plaintiff’s mother, L, was married to 
one C about five months before the plaintiff was born. There was evidence 
that C had not had access to L until a short time before the marriage. The 
mother, L, was permitted to testify that S was the father of the plaintiff. 
From a verdict and judgment for the plaintiff, the defendants appealed. 
Held, that the mother’s testimony was properly received. Judgment affirmed. 
Stillie v. Stillie, 244 Pac. 844 (Kan. 1926). 

It is generally held that neither spouse is competent to testify to the fact of 
non-access so as to bastardize the issue born in wedlock. Mink v. State, 60 
Wis. 583, 19 N. W. 445 (1884); Russell v. Russell, [1924] A. C. 687. But 
cf. Evans v. State, 165 Ind. 369, 74 N. E. 244 (1905), aff'd on rehearing, 75 
N. E. 651 (1905). The mother may, however, give evidence of her illicit 
intercourse with a third person, thus tending to establish the illegitimacy of 
her child. Rabeke v. Baer, 115 Mich. 328, 73 N. W. 242 (1897). This has 
been explained upon the ground that the mother is the only available witness 
to such intercourse. See People v. Overseers of the Poor, 15 Barb. 286, 292 
(N. Y. Sup. Ct. 1853); King v. Luffe, 8 East, 193, 203 (K. B. 1807). Pos- 
sibly the distinction grew up simply as a refusal to extend an anomalous his- 
torical doctrine. See 4 Wigmore, Evidence (2d ed. 1923) § 2063; (1924) 73 
U. Pa. L. Rev. 71. But the true basis is probably to be found in the rule that 
the presumption of legitimacy can only be overcome by strong evidence, such 
as non-access or impotency of the husband. Bethany Hospital Co. v. Hale, 
64 Kan. 367, 67 Pac. 848 (1902); Dennison v. Page, 29 Pa. St. 420 (1857); 
Gordon v. Gordon, [1903] P. 141; 5 Wigmore, op. cit. § 2527. Thus in the 
principal case the mother’s evidence of her illicit relations with S would be 
insufficient to rebut the presumption without evidence aliunde of her hus- 
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band’s non-access. Kennedy v. State, 117 Ark. 113, 173 S. W. 842 (1915). 
It could not be said, therefore, that her testimony was bastardizing her child. 
The result may also be justified on the broader ground that the mother is not 
incompetent to give evidence of her child’s illegitimacy, but rather that there 
is a privilege in favor of the child which cannot be claimed by a third person. 
Cf. Nolting v. Holt, 113 Kan. 495, 215 Pac. 281 (1923); Evans v. Watt, 2 
Ont. 166, 172 (1883). But cf. In re Mills’ Estate, 137 Cal. 298, 70 Pac. g1 
(1902); Simon v. State, 31 Tex. Cr. App. 186, 20 S. W. 399, 716 (1892). 


BOOK REVIEWS 


Cases ON MortGAGcEs OF REAL Property. By Morton C. Campbell. Cam- 
bridge: Published by the Editor. 1926. pp. vii, 640. 


As to the first and vital question about a casebook: is it teachable? It is; 
very. It is, moreover, an excellent working tool for the student, within the 
limitations set by the editor. As will appear, the reviewer has some quarrel 
with the setting of those limitations. The title indicates one of them: Mort- 
gages of Real Property. The preface indicates another. ‘“ This collection of 
cases is intended to provide material for a course of thirty-two lectures.” But 
“it may be used for twice that number if the hypothetical questions, or even 
part of them, are considered.” 

The book is arranged in sixteen chapters. I. Theories of mortgage (30 
pages). II. Equitable mortgages (38 pages). III. Mortgages in substance 
(41 pages) — including conveyances proceeding from a third person. IV. The 
mortgagee (40 pages) — with particular stress on his remedies for tortious in- 
jury. V. Redemption in equity (56 pages) — including the doctrine of clog- 
ging. At this point the editor departs from precedent by inserting his excellent 
chapter VI. on foreclosure (52 pages), and VII. on statutory redemption (21 
pages). Whether the niceties of foreclosure need discussion thus early may be 
a question ; but the need for some early grasp of the mortgagee’s remedy should 
be evident, and economy of treatment is in favor of settling the matter up. 
Statutory redemption is difficult to treat, because of local variations. The 
editor has wisely centered on Minnesota, because of its connection with the 
proposed uniform act, and has made the section a study in statutory inter- 
pretation. 

There follow: VIII. Accounting (20 pages); IX. Discharge (43 pages); X. 
Transfer of the interest of the mortgagor (35 pages) ; XI. Equitable reinstate- 
ment and extinguishment (25 pages); XII. Priorities (28 pages) — tacking 
being properly slighted. With the editor’s shift of foreclosure to a relatively 
early place in the study should be compared Professor Parks’ similar shift of 
priorities, for which is argued, properly, that the ranking of a security is one 
of its essentials. In favor of Professor Campbell’s arrangement is the lining 
up of priorities, at once, with chapter XIII. on assignment of mortgages (54 
pages) and chapter XIV. on circuity of lien (13 pages). The present reviewer 
finds it desirable to deal with all these chapters together, and to place them 
immediately after foreclosure. But the same reasoning which sustains Pro- 
fessor Campbell’s arrangement just mentioned would seem to urge the chapter 
on transfer of the mortgagor’s interest to be placed with chapter XV. on 
marshalling (100 pages). The text closes with chapter XVI. Form of cor- 
porate mortgage (53 pages). This is a most desirable addition. Taken in 
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conjunction with four railroad mortgage cases in the book,’ it forms a welcome 
introduction to the special problems of corporate mortgage; but the approach 
is weakened by the regrettable slighting of both future advances * and after- 
acquired property.* The reviewer confesses his inability to understand the 
omission from the last chapter of the annotations which feature elsewhere. 
Without some suggestion of their purpose, the clauses of an elaborate mort- 
gage indenture are apt to present an impervious surface to the student. By 
the editor’s own standards, even cases need some elucidation; and cases are a 
material with which the student has had vastly more experience than with 
office documents. 

The novel feature of the collection is found in the wealth of hypothetical 
cases. A third or more of the space is devoted to their presentation — this 
without including the space devoted to the more conventional notes. These 
hypothetical problems follow most of the principal cases — occasionally by 
military fours, sometimes by the dozen. In the latter event they are grouped 
under headings. Their presence is a potent stimulus to the instructor. As 
the editor recognizes, they must be used in moderation as assignment material ; 
otherwise the burden will swamp the student. But the inclusion of such cases 
is a development in casebook art. It is curious how hesitant editors have been 
in using them. “An instructor should pick his hypothetical cases from the 
advance sheets ” —as if he were bound down to the cases suggested by the 
editor. ‘The student should be allowed to put the opinions together on his 
own ” —as if the very selection of cases did not depart from such an ideal; 
as if the poorer student did not need guidance in putting cases together — 
witness the existence of the class room; as if, finally, problem cases, well 
chosen, did not deepen the good student’s insight and lead him to keener 
thinking, on his own, without waiting to meet the instructor. Professor 
Campbell is to be congratulated on launching the presentation of this type of 
material on a wholesale scale, as an integral part of the teaching tool. The 
waste of time in getting the facts straight, when cases are put in class, is 
thereby reduced to a minimum. So also is the present vicious practice of 
encouraging future practitioners to deliver horseback opinions. Finally, as 
Professor Campbell urges, the slower-minded student is provided with a fair 
chance to think his problems through in time to keep up with discussion, 
instead of “ following ” it — almost out of hail. 

On three points the reviewer differs somewhat with the editor about such 
cases. It would seem preferable to group together those problems which are 
intended to bridge between the last principal case and the next; whereas the 
problems as presented are devoted to developing phases of doctrine decided 
or suggested by the principal case, and, it seems to the reviewer, the arrange- 
ment gives little heed to unifying the course. But to this objection the answer 
is obvious: the instructor can pick his own cases and assign them in proper 
order for the purpose. If in so doing he lacks somewhat the stimulus which 
more insight into the editor’s theory of arrangement might have given, the 


1 Conn. Co. v. N. Y., N. H. & H. R. R,, 94 Conn. 13, 107 Atl. 646 (1919), 
CAMPBELL, p. 61; Board of Supervisors v. Mineral Point R. R., 24 Wis. 93 (1869), 
CAMPBELL, p. 215; Stewart v. W. & L. E. Ry., 53 Ohio St. 151, 41 N. E. 247 
(1895), CAMPBELL, p. 235; Birmingham Trust & Savings v. Atlanta B. & A. Ry., 
300 Fed. 173 (N. D. Ga. 1924), CAMPBELL, p. 414. 

2 Pp. 420~24. 

3 Pp. 41-46. 

* Wigmore’s problems at the end of his Cases on Torts, and Ballantine’s sepa- 
rate book, Prostems 1n Contracts, require considerable effort for their integration 
into the preparation for a lecture. But they point the way. Maguire’s edition of 
THAYER, Cases ON EvmDENce, represents a distinct step forward. The first use of 
Brannan’s NEGOTIABLE INSTRUMENTS Law as part of any doubter’s teaching mate- 
rial will close the argument. 
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gain from independent synthesis is more than equivalent; and he works under 
the impact of the multitude of queries the editor has put. 

The second point relates to the omission of authorities, and is more serious. 
The principal cases are well chosen and meaty. They make good teaching. 
But they are often not enough to ground discussion. This the editor recog- 
nizes; he provides annotations to the L. R. A. series, compendious quotations 
and holdings from other courts, occasionally lumineus notes on neglected 
points (such as when a judgment becomes a lien on land) which clarify 
problems to the student. On what basis, then, are citations withheld from the 
problem cases? (The citations are mimeographed separately, for the use of 
instructors.) Professor.Campbell’s feeling is, that the omission stimulates 
thought. Now, with all the deference due to one who has done good work, 
and hard, from one who is busily engaged in profiting by that good work, the 
editor’s feeling does not represent the way in which education either does or 
ought to work. Where the materials in text and notes afford a real basis for 
reaching a judgment on a hypothetical case, citation is unnecessary — though 
often welcome, so far as it stimulates a student to check up on his conclusions. 
But where, as is repeatedly the case, the materials provided afford merely the 
springboard for vague speculation, the omission of citations encourages to the 
opposite of thought. Professor Durfee called attention some years since to 
our practice of pretending to lead a student to his own solution of a case in 
class, out of his own materials, when we really slip him surreptitiously, during 
the discussion, new information out of which the triumphant conclusion then 
duly emerges. We deceive ourselves, when we believe this to be solution of 
cases by the student; even more, when we believe the process to be stimulat- 
ing the student to independent thinking; most of all, if we harbor the notion 
that the solution really flowed from the premises with which the student origi- 
nally set to work. And if it be objected that providing the citations is to 
stultify the student by encouraging him to read a headnote and rest happy, 
the answer is twofold: first, that he is better off with the headnote than with- 
out; and second, that the instructor does not belong in his job if, taking prob- 
lem and headnote together, he cannot produce a better discussion than with 
the former alone. 

The third point is wider than the problem cases; it relates to the whole 
scope and method of the book. It is, furthermore, a point on which the re- 
viewer holds strange views, heterodox and wild. And nothing said in what 
follows is to be taken as impugning the workmanship and value of the collec- 
tion, as viewed from a more commonly accepted position. 

‘The reviewer holds that the time has passed when the study of law could 
profitably be centered on legal doctrine. At the present juncture the only 
serviceable focus of law study is law-in-action; law-in-action not only in the 
sense of Dean Pound’s well known article: ® what the courts and all quasi- 
judicial bodies actually do; but also in Ehrlich’s sense: 7 the actual ordering 
of men’s actions. 

I do not wish to be misunderstood on this point. I do not say that the study 
of legal doctrine should be discarded. Doctrinal formulas, even when pa- 
tently untrue to the cases, repeatedly influence results.2 Concepts — which 
are but summaries of doctrine — repeatedly produce decisions, sometimes in 


5 See Cohen, The Place of Logic in the Law (1916) 29 Harv. L. Rev. 622; 
Dewey, Essays ExPERTMENTAL: Locic (1916), especially c. 8. 

6 Law in Books and Law in Action (1910) 44 Am. L. Rev. 12. 

7 GRUNDLEGUNG DER SOZIOLOGIE DES RECHTS (1913) passim. 

8 Cf. Pound, Mechanical Jurisprudence (1908) 8 Cor. L. Rev. 605; though the 
formulas there discussed are more often out of touch with facts than untrue to prior 
holdings, the process is the same. 
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the teeth of good sense.? Received formulas, good or bad, therefore need 
study. The traditional patterns of the law—such as “ mortgage” — now 
block growth, now direct its course; the lawyer needs to know this, and to be 
familiar with the patterns. But I do say that the réle of such doctrines and 
concepts is vastly less important than our current teaching would suggest. 
Holmes has long made us familiar with the proposition that a rule is merely 
a prediction of what a court will do. Courts are continually arriving at results 
“unsound on principle” — but pretty sane on the facts. Even more often, 
they are arriving at results we approve, in cases which “ might better have 
been put on other grounds.” Meantime psychologists have been arguing that 
men decide matters first — on emotional grounds — and rationalize them after- 
wards — in opinions. Doctrine, if it is to mean — or lead to — accurate pre- 
diction, must be in terms of what courts do; and of what they say, only so far 
as a connection is demonstrated between what they say and what they do. 
And when all allowance has been made for judicial conservatism, for the 
technical ritual of the law, for judicial ignorance, the fact remains that every- 
where, and especially in the business field, what courts have done and will do 
is, in the main, understandable only in terms of what men do. The results of 
cases tend to follow the practice of men. The practice of lawyers, in dealing 
with the results of cases, tends even more strongly to follow the practice of 
men. Mortgage is a legal concept; that concept, in all its phases, is important. 
Mortgage is also a security device. That fact, in all its phases, is even more 
important. The legal concept is empty, without its application. The history, 
the steady changes of the concept, are unintelligible except in the light of the 
strains successively put on the concept by men’s needs and men’s actions. 
The present meaning of the concept, its future course, are not less unintelligible 
without that light. 

Lawyers when writing textbooks seem curiously blind to this. But the same 
lawyers, when preparing documents, or trials, or briefs, become vividly alive 
to it — within the limits of the particular situation before them. Under pres- 
sure of a client’s interest, principles hitherto regarded as firmly settled take on 
elasticity or sudden limits. Under pressure of regulating the multitude of 
situations never settled in court, the business lawyer is recognizing the prac- 
tical need of a lawyer’s being trained to see his law against the facts of men’s 
lives, and the practical fact that law not thus seen is not truly seen at all. 
Doctrine, then, we must have, first. But doctrine alone is vacuous, an illusion. 
Doctrine plus knowledge of the uses to which legal institutions are being put, 
is the only doctrine with meaning. Given the two together, one approaches 
the question of whether doctrine will expand to meet a new need, equipped for 
persuasion — and without false hopes as to the certainty of the outcome. 

Once again, let me avoid misunderstanding. I do not say that a law cur- 
riculum will be or should be made into a course in the economics or sociology 
of business. I do say that unless some reasonable knowledge of these things 
is gathered into a law course, little law is learned, and the little learned is 
misleading. A lawyer is not a social scientist; he is a craftsman. He is a 
specialized technician. He specializes in the regulation of abnormal situations, 
and in the use of highly technical devices. He needs, then, a specialist’s knowl- 
edge of abnormal situations and legal techniques. But what meaning has an 
abnormal situation, unless judged against the normal? A carpenter must know 
wood as well as tools, and not only wood but also people’s needs for wood. 
A physician must know the healthy organism, to understand disease. Our law 
courses, aimed largely at producing a lawyer who knows neither the uses to 
which his techniques are put, nor the impacts of fact out of which his tech- 
niques emerged, turn out at best a man under a handicap; more typically, they 
fail even to teach him his techniques; only the gifted can learn im vacuo. 


® Cf. (1924) 34 Yae L. J. 175; ibid. 787. 
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part, the mere presence of facts in our cases keeps us from the consequences 
of our methods. But as facts grow more complex, as the lag between courts 
and life becomes more obvious, the need presses, for improving the teaching 
tools to fill the gap. 

The editor has made concessions to this need. The inclusion of a corporate 
mortgage form is one. Another is the presentation of the English cases, from 
Hoddinott v. Biggs ® through Kreglinger v. New Patagonia Co." Doctri- 
nally, those cases show little except that doctrine is a chameleon. Factually, 
they lay bare one whole phase of the use of mortgage. And in his treatment 
of priorities and foreclosure, the editor is vigorously realistic, providing useful 
aids for visualization —so the admirable note on when a junior lienor may 
make a senior lienor defendant in foreclosure.* But the hypothetical cases, 
which might have been made a triumphant vehicle for carrying business prac- 
tice, business needs, business tests, to business law, are not so used. 

Of another and further phase of this same problem — the value of merging 
all of security law into unified treatment —the reviewer has spoken else- 
where.1* There is no point in repetition. But in view of the appearance 
within two years of three sets of cases exclusively on mortgages — Wormser’s, 
Campbell’s, Parks’ — it is worth recalling certain facts from law school cata- 
logues at hand. At Harvard “Suretyship and Mortgage ” are listed together 
as one course. At Columbia also; and conditional sales, trust receipts, and 
letters of credit are studied in conjunction with them. At Yale there is the 
further inclusion of bankruptcy. It is hard to escape an inference that either 
the curricula or the casebooks need revision. 

To sum up: Professor Campbell’s book is a workmanlike collection of cases, 
teachable, well arranged, well annotated. The wealth of problem cases is 
courageously novel and is stimulating. The general orientation is conservative, 
in a subject in which the reviewer particularly regrets conservatism. 

K. N. LLEweELLyn. 


STUDIES IN THE PERIOD OF BARONIAL REFORM AND REBELLION, 1258-1267. 
By E. F. Jacob. Oxford Studies in Social and Legal History. Edited by 
Sir Paul Vinogradoff. Vol. VIII. New York: Oxford University Press, 
American Branch. 1925. pp. xvi, 443. 


Dr. Jacob has made a notable contribution to our knowledge of local condi- 
tions during the period from 1258 to 1267 and has made clear how seriously 
the baronial government took in hand the reform of local abuses. He has also 
drawn attention to the part played by those below the rank of the baronage 
in the complaints of 1259 and in the support given to Simon de Montfort. 

In the preparation of the book the author has utilized the well known con- 
temporary sources and also groups of sources not so well known, such as legal 
documents and financial records. From the legal documents especially a large 
amount of valuable information has been drawn. We may hope with him that 
some, if not all, of the Assize Rolls of the period may be critically edited and 
published, for they appear to contain much material of interest to all classes 
of historians. 

The author confines his attention to two aspects of the activities of the years 
of baronial reform and rebellion. Part one contains the results of an investi- 
gation of the attempted reforms in local administration made by the baronial 
government. It is a clear cut narrative of legislation and of the attempts 
made to put plans of reform into practice. The second part lacks the same 


10 fon 2 Ch. 307, CAMPBELL, p. 152. 12 P. 220. 
11 


1914] A. C. 25, CAMPBELL, p. 162. 18 (1925).25 Cor. L. Rev. r1or. 
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unity, for it deals with several characteristics of the period of disturbance and 
warfare that followed the Mise of Amiens and the refusal of the barons to 
accept the decision of the French king. The appendices contain a number of 
extracts from Assize, Curia Regis and Coram Rege Rolls in illustration of the 
discussions in the text. The book is well indexed, though the index of subjects 
leaves something to be desired in clarity. 

After the Provisions of Oxford (1258) the baronial government was faced 
with the necessity of justifying its existence. Under the leadership of Simon 
de Montfort, who seems to have been steadfast in the cause, the work of re- 
form in the central and local government was undertaken. Dr. Jacob devotes 
his attention to the problem of the extent to which the barons carried out their 
promises of local reform. They did this much more fully than has hitherto 
been suspected. In 1258-1259 Hugh Bigod, the Justiciar, went on tour to 
receive the results of local inquests into maladministration, to hear the com- 
plaints of the people against local royal and seignorial officials, and to try the 
accused. Throughout the Eyre his methods were very direct, for men were 
allowed to plead who had not purchased a writ of trespass, but who made their 
complaints directly to himself. The author conjectures that the complaints 
were made in the form of petitions forwarded to the Justiciar before the trial. 
As the situation was extraordinary and as the Justiciar had very great powers, 
this conjecture would seem to be unnecessary. Bigod uncovered and dealt with 
many kinds of abuses, from bribes for delaying justice, extortionate distraints, 
and payments for allowing felons to go free, to administrative offenses of 
sheriffs and bailiffs. 

Though the Justiciar appears to have done his work well within a limited 
portion of England, the complaints of the communitas bacheleriae Angliae in 
October, 1259, would indicate that there was much still to be accomplished. 
In the fourth chapter of part one Dr. Jacob has convincingly shown that these 
bachelors were not younger nobles but mesne tenants; on the other hand his 
attempt to extend the term bachelor into the towns is not so convincing. It 
would seem that the greater barons had paid too little attention to the condi- 
tions in their own territories. In 1259-1260, therefore, a second Eyre was 
held along the lines of the first and was directed more against seignorial offi- 
cers than against those of the crown. There were also restrictions placed upon 
the competence of the justices, for cases involving a freehold were not to be 
= upon simple complaint. This Eyre brought to light many varieties of 
offenses. 

Of importance for the student of political as well as legal history is the 
analysis and discussion of the legislation from 1258 to 1264. The number of 
enactments dealing with administrative and judicial reform is impressive. Of 
especial interest are those having to do with reform within seignorial lands and 
those looking towards the delegation of the powers of local government to men 
below the rank of the great tenants-in-chief. The argument that the French 
articles of 1259 were an essential part of the Provisions of Westminster, though 
afterwards dropped out of the official version, and that they were probably 
published, seems sound. The evolutionary character of the Provisions of 
Oxford is clearly established. 

The discussion of the territorial settlement after Evesham in part two, 
chapter one, brings out the vindictiveness of the royal government after its 
victory, the reluctance of the rebel barons to accept the terms of the Dictum 
of Kenilworth, and the importance of the intervention of Gilbert de Clare. 
The legal and illegal seizures of land caused an amount of disorder that has 
hitherto escaped notice. The resistance of the disinherited led to the Dictum, 
but it was not until Gilbert de Clare rose that a special Eyre was set in motion 
to carry out the provisions of that document. The methods of settling the 
questions of redemption and title to land were equitable on the whole. The 
second chapter is devoted to evidence on the spoliation of manors, the seizure 
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of lands and the disturbance of the economic conditions of the country during 
the rebellion. 

The question of the extent of the local sympathy with the cause of Simon 
de Montfort is discussed in the final chapter. The earl evidently had many 
genuine sympathizers among the local gentry, the clergy, and the lesser folk in 
the realm. While it is possible to learn something of the sympathetic attitude 
of a number of the larger towns from various sources, the legal records offer 
very little evidence. It is clear, however, that Simon had behind him a con- 
siderable amount of popular support. 

The text of the book ends with a brief section of five pages headed “ Some 
Conclusions.” Dr. Jacob is too modest. Throughout he has a tendency to 
retire behind his facts and the final section, if included at all, should have 
embodied more of the very real contributions he has made to our knowledge. 

All varieties of historians will find grist for their mills in these studies. 
Legal historians will find descriptions of writs and of legal processes, political 
historians the background of their chronicled facts, social and economic his- 
torians much material on the oppression of the people by local officers and on 
the more elusive phases of social life. The book is not light reading, and it 
presupposes a knowledge of the history of the times, but it contains much good 
grain and still more fine flour. James F. WILxarp. 


Pustic AUTHORITIES AND LecaL By Gleeson E. Robinson. 
With an introductory chapter by J. H. Morgan. London: University 
of London Press, Ltd. 1925. pp. cx, 286. 


Misery is said to love company. If that be so, American lawyers should 
find this a most companionable volume. For it shows, with amplitude of 
illustration and citation, that Great Britain and some other portions of the 
British Empire are snarled in the same miserable entanglement of govern- 
mental and official immunity and privilege which has become a menacing 
feature of our own governmental system. No detailed description of this 
entanglement is needed. Most thoughtful men have known about it for 
years, and since the war it has been forced more and more imperatively upon 
our notice.t. A single sentence from the conclusion of Professor Morgan’s 
introductory chapter forms a suggestive summary. “Again and again one 
finds a Government department taking up the position of ‘an autocrat free 
to act as it pleases,’ instructing its officials in the most general terms to 
refuse to answer questions in a Court of law, ‘laying down dogmatically 
an entirely inaccurate statement of the law’ and making itself responsible 
for such statements ‘in language more suitable for the legislature than for 
an individual Minister.’”2 The writer appends to each clause of this 
sentence a reference to some English judicial opinion. Observe the startling 
ease with which the substance of the charge can be carried over to the 
American situation. As for autocratic action, there are countless instances 
wherein peace officers have, contemptuously disregarded, and continue con- 
temptuously to disregard, constitutional provisions respecting searches and 
seizures. The comparative immunity of these officers from practical penal- 
ties has undoubtedly influenced the. federal and some state courts to hold 
inadmissible the evidence thus lawlessly obtained. As for the refusal of 
officials to answer questions in court, we find an employee of the Federal 
Department of Justice declining to tell a federal court how many men had 
been detailed to arrest aliens during a raid, lest by such testimony he dis- 


1 For a detailed discussion and collection of cases, see Borchard, Government 
Liability in Tort (1924-25) 34 YALE L. J. 129, 229. © P. Text. 
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close the size of the government’s secret police force.? Ultimately, under 
pressure, he made a confidential written statement to the judge. As for 
dogmatic and inaccurate statements of the law, we need not look beyond 
the remarkable achievements of the immigration authorities in the Cathcart 
case.* 

Granted that such a condition exists, the first step toward its treatment 
and cure is a patient and thorough study of the existing precedents. This 
should be undertaken with an aim not purely destructive. Nor has it been, 
in Dr. Robinson’s hands. He contrives, indeed, to harmonize the greater 
part of the English cases and in the process to convince the reader that 
many official shortcomings should remain as they now are—subjects for 
redress by proceedings officially instituted or to some extent officially super- 
vised, not grounds for damage suits by disgruntled (and frequently can- 
tankerous) individuals. Necessarily the book is in some respects a glorified 
and extra-illustrated digest, arranged with unusual discrimination. But 
numerous connective, critical, and explanatory passages rise far above the 
digest level. Why do not municipal corporations enjoy the prerogatives of 
the Crown? Because, says the author, “ Many of the towns to which 
charters were granted from time to time wrested their powers from the 
King, and frequently had to defend the rights and powers conceded to them 
from encroachments by or on behalf of the Crown. They were not, there- 
fore, regarded as servants of the Crown.”* Can an intelligible and useful 
distinction be drawn between misfeasance and nonfeasance in respect of 
official liability? This question is interestingly discussed. These sugges- 
tions and discussions are much more valuable because at all times the 
author, like a discreet Antaeus, keeps his feet on the ground of the cases. 

Professor Morgan’s ability is of course fully proved. It will be remem- 
bered that Sir Roger Casement retained him, that he spoke in his client’s 
defence as amicus curiae before the divisional court, and that both there and 
before the court of appeal his historical researches formed the backbone 
of the single point which Serjeant Sullivan “made with great boldness 
and ingenuity”? for the accused.* His brilliant introduction to the book 
now under discussion suggests a number of possible lines along which reform 
may move in the matter of proceedings by and against government depart- 
ments. He challenges courteously but firmly Professor Dicey’s conclusions 
as to the nature and effects of administrative law on the Continent. He 
speaks of the remarkable advances made toward just governmental responsi- 
bility in the Australian Commonwealth. Being less cramped by the shackles 
of local statute and peculiar local decision, his introduction is to an American 
the more directly valuable portion of the book. But throughout the volume 
the scheme of attack, with its comprehensiveness, terseness, and perception 
of and respect for historical development, richly deserves appreciation and 
imitation. One wonders whether it may not be possible in time to produce 
a series of brief American monographs similarly revealing the analogous 
conditions in each of our states and under the Federal Government.® 

J. M. Macurre. 


8 The case in which this point arose is Colyer v. Skeffington, 265 Fed. 17 (D. 
Mass. 1920), S. Cc. sub nom. Skeffington v. Katzeff, 277 Fed. 129 (C. C. A. 1st, 
1922), but the very point appeared only in newspaper reports. Chafee, The Prog- 
ress of the Law — Evidence (1922) 35 Harv. L. Rev. 673, 693. 

4 The summary disposition of this controversy when it finally reached a federal 
court is described in the newspapers for March 6, 1925. The New York Times of 
this date contains a pointed editorial on the matter. 

5 Pp. 17. 7 (1917) 33 L. Q. REv. 100. 

8 Pp. 150, 162, 183 et seq. 8 Rex v. Casement, [1917] 1 K. B. 08. 

® Attempts to combine all the decisions from all our jurisdictions in single 
collections dramatically show the confusion into which we have fallen. But. 
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A MANvAL oF YEAR Book Stuptes. By William Craddock Bolland. Cam- 
bridge Studies in English Legal History. Edited by Harold Dexter Hazel- 
tine. Cambridge: Cambridge University Press. 1925. pp. xx, 164. 


This series of lectures delivered in Cambridge on the Sandars Foundation is 
in Dr. Bolland’s best style. From his extensive knowledge of the Year Books 
he culls numerous and fascinating examples of their richness in human, social 
and legal interest. All the stories he tells are instructive, and every point is 
made in the author’s skilful telling. The book is by no means the dull and 
technical collection of critical apparatus which the title might suggest. 

Of the endless temptations to comment, we shall only yield to a very few. 
It is good to see the statement that Tottell did not succeed in imposing upon 
Dr. Bolland with his pretension that Tottell Year Books are the best Year 
Books, and that the common suspicion of readers that collating prints will 
reveal no material variations is well founded. To one question which the 
author raises, we think there is a simple answer. “I do not know,” he writes, 
“why the Chief Justice is designated in this ordinance of 1310 Master William 
of Bereford, seeing that in a parliamentary writ of 1302 he is already styled 
Sir William of Bereford.” When Dr. Bolland took his B.A. degree at Cam- 
bridge, he was described as Dominus, which is to say, Sir. When in due time 
he became M.A., he was called Magister, that is, Master or Mr. In fact the 
academic Mr. is superior to the academic Sir, and it is only later that the style 
of Sir became peculiar to Knights. Then there are some remarks on women 
claiming benefit of clergy, to which we would add that this was successfully 
done as late as 1797 in Quebec. 

It is, however, a matter of regret that Dr. Bolland has not taken his readers 
more into his confidence by giving full references to all the Year Book cases 
which he mentions. It is discouraging to the hesitating convert when he finds 
that some tempting thought suggested by the book cannot be pursued further 
in default of a precise reference to the sources. As one example out of many: 
on page 16 there are five cases showing what light is thrown by the Year Books 
upon local customs where the Custumals fail. This will catch the eye of the 
municipal historian and the growing class of scholarly local historians. But of 
these five cases, four are without references. And secondly, it is still more 
unfortunate that a little more care was not spent on the appendices. The idea 
of printing facsimiles of MSS. accompanied by transcriptions and translations 
was excellent, and only careless editing could rob it of its usefulness. Students 
who study them should note the corrigenda listed below.? Intrinsically the 


briefer collections pointing specifically to the failures in single jurisdictions or 
small groups of jurisdictions seem more likely to accelerate reform. It is pleasant 
to know that, at the time of writing, legislation is pending in Congress which may 
greatly improve the federal situation. 

1 (1923) 29 pes RecnercHes Historigues (Organe du Bureau des 
Archives de la province de Québec) 355. 

2 Page 113, line 13, for tenemenz read teneuz; line 19 (and elsewhere) for poyet 
read poeyt (if philologists are to study Year Books, they will need accurately spelt 
texts): page 117, line 1, for revertir read reverti; line 3, after par add my; line 7 
(and elsewhere) for desicum read desicut; line 14, for haut read haute ; last line, 
delete etc: page 127, line 8, after defendaunt add etc. ou le tenaunt ; line 5 from foot, 
for deivent read doivent: page 131, line 8, for devve read doyve; line 13, after put 
add pas; in lines 15 and 16 there has been interpolated from an unspecified source 
the words si ensiwereit donge ge par une chose il serreit aquite et dampne al appel 
instead of et aquite et lappel which is the reading of the MS.; page 139, line 1, for 
dij read ij; line 4, for allege read allegge; line 5, for douere read dowere ; line 12, 
for C et I read C et L: page 143, the last part of the side note is omitted: page 147, 
line 11, for prist read prest: page 151, last line, for mos a read nosa; line 9 from 
foot, for celle read icelle: page 155, line 22, for etc. read a respoundre. The trans- 
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cases are of the highest interest, and should have been introduced with a 
commentary: but in many cases not even the date is given. 

The most remarkable passage in the book must certainly be that on page 
148. Plate IX clearly has the word “ Berr” after the heading of the term’s 
reports. Herein is a great mystery, but Dr. Bolland’s dogma demands even 
greater faith. In a footnote he writes: “ Denoting that it was Bereford C. J.’s 
copy. Possibly each of the Justices was furnished with his own copy; and 
there was also the King’s copy marked ‘ Rex.’” Every reader of the Year 
Books will hear with amazement and incredulity this dictum that every Jus- 
tice had his own copy of the Year Books; that Bereford’s is now at Cambridge; 
and that the King had one too — appropriately marked “ Rex.” * 

The editorial introduction by Professor Hazeltine does a valuable service in 
raising a question which Year Book specialists are too apt to forget, namely, 
that of continental parallels. The last few years have brought to light many 
texts which ought to be put beside our Year Books in a comprehensive study 
of mediaeval law-reporting. To the important examples mentioned by the 
learned editor may be added those Notes d’Audiences prises au Parlement de 
Paris de 1348 & 1386 recently edited by M. Martin in the Revue Historique 
de Droit Francais et Etranger for 1922, and the suggestion of Maitland that 
the nearest foreign equivalent to Year Books during the fourteenth century 
is to be found in the decisions of the Rota of papal judges.* 

THEODORE F, T, PLUCKNETT. 


RECUEIL DES Cours: ACADEMIE DE Droit INTERNATIONAL. Paris: Librarie 
Hachette. 1925. 1923: pp. xi, 658. 1924: Vol. I, pp. vi, 494; Vol. II, 
pp. 475; Vol. III, pp. 485; Vol. IV, pp. 485. 


The inauguration of the publication of the lectures at the Academy of Inter- 
national Law is an event of importance to students of the subject. The Recueil 
des Cours promises to be a sort of encyclopaedia of international law, and as 
such it will be most useful to teachers and students of the subject. The early 
volumes all deal with significant questions, and in time, with the continuance 
- the Academy, they ought to cover very much the whole field of international 
aw. 

A single question may be raised as to the desirability of the publication of 
the lectures only in the French language. So long as the lectures themselves 
must be given in French, this is an inevitable requirement, but it is to be hoped 
that the possibility of English as an alternative language may come to be ad- 
mitted in the Academy, as in most international conferences of today. 
Mantey O. Hupson. 


lations call for amendment where the text is faulty, as well as at the following 
places: page 132, heading, the date is the second, not the sixth year; page 157, line 
12, read “to receive your moneys and debts, and to account for them” (Denham 
did not say that the receiver should pay debts). Several minor points could be 
added to this list. 

8 There were rolls with the heading “ Rex” but that is a very different matter. 
Judges seem also to have had individual copies of rolls. 

4 Y. B. 1 & 2 Edw. II (Selden Soc. 1903) xix. 
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